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Current Topics. 
Third Court of Appeal. 


WirH a diminution in the number of cases initiated in the 
Chancery Division and a marked increase in the Court of 
Appeal lists, due to some extent to the fact that appeals from 

county courts now go direct to the Court of Appeal instead of 


goirig, as they formerly did, to a Divisional Court, it has been | 


found practicable to requisition the services of several of the 
Chancery judges to assist in constituting a third Court of 
Appeal, thus making for greater despatch in the appellate 
work. The power of the Court of Appeal to sit in three 


divisions is now contained in s. 68, sub-s. (3), of the Supreme | passin ( 
_ was urged. The Lord Chancellor is indicated to have replied 


that the wishes of the Council as to the extension of the 
jurisdiction would receive his cpnsideration, but that it 


Court of Judicature (Consolidation) Act, 1925, while by 
another section of the same statute—s. 6, sub-s. (2)—it is 
provided that ‘‘ the ex-officio judges of the Court of Appeal 
shall be the Lord Chancellor, any person who has held the 
office of Lord Chancellor, any Lord of Appeal in Ordinary 
who at the date of his appointment would have been qualified 


to be appointed an ordinary judge of the Court of Appeal | 


or who at that date was a judge of that court, the Lord Chief | ; 
Justice, the Master of the Rolls, and President of the Probate | illustrative of recent progress are given. 
With regard to the competency of the Lords of | briefest allusion can be made here. 
Appeal in Ordinary to sit in the Court of Appeal, the effect | that the number of poor persons proceedings commenced 


of the section is to rule out those who, like Lorp THANKERTON | ) wa 4 
and Lorp MacmiLian, were not eligible to be appointed | year. Applications disposed of during these years numbered 


ordinary members of the Court of Appeal inasmuch as neither | \ 
| for 1937 are not yet available, but those received show an 


Division.” 


was a member of the English Bar. The section in question 


because of their assumed unfamiliarity with English law and 
procedure, they are, gua Lords of Appeal, competent to deal 
with the precise questions discussed in the Court of Appeal 
when eventually these reach the House of Lords. This, 


however, is only one of the many anomalies which appear to | é A 
| the power to give legal assistance in these cases to persons 


| who cannot afford to litigate themselves. 


be inherent in our judicial system. 


Poor Persons Procedure : Annual Report. 


Tue recently-issued annual report of The Law Society | 
' judges, in this Division in particular, to those who conduct 


o Poor Persons Procedure for the year 1937 is largely 











is no doubt marked by technical correctitude, but it is not a | increase in the number of applications. 
little odd to find that, while these very learned Lords of | but an unsatisfactory way of indicating the value of a work, 


Appeal are precluded from sitting in the Court of Appeal | 
| matter by quoting a passage from a recent judgment of 


preoccupied with the great increase in poor persons’ divorce 
cases which must be regarded as one of the inevitable 
consequences of the coming into operation of the Matrimonial 
Causes Act, 1937. The increase in the number of applications 
of this character to the Poor Persons Committee due to the 
additional grounds on which divorce may be granted will not, 
it is thought, be modified to any material extent by the fact 
that s. 1 of the Act prohibits the presentation of a petition 
for divorce within three years of the date of the marriage 
except in special circumstances. The extension of divorce 
jurisdiction to certain of the assize towns was the subject 


| of a communication to the Lord Chancellor where the greater 


need for such extension since the passing of the Act of 1937 


appeared prudent in the first place to see how operations 
under the new Act developed. It is stated that secretaries 
have frequently found themselves able to give legal advice 
with regard to county court and police court matters and 
general matters outside the strict limits of the rules. Statistics 
To these only the 
But it may be stated 


during 1936 was 2,490, or 167 greater than in the previous 
6,915 and 6,571 respectively. The complete provincial figures 
Figures are, however, 
and we therefore desire to conclude our short note on this 


the President of the Probate, Divorce and Admiralty Division 


| on the subject: ‘‘ But she,” the learned President said in 
_ reference to a wife, “‘ and her husband have taken advantage 


of the generous public-spirited efforts of The Law Society and 


Both parties are 
suing under the Poor Persons Procedure, and I have had 
reason over and over again to express the gratitude of the 


v 


LAW LIBKARY 








82 THE SOLICITORS’ JOURNAL. 





January 29, 1938 








this litigation. I say ‘in particular’ because, as is wel 
known, at least four-fifths of the work of the Poor Persons 
Procedure is in connection with litigation in this Division, 
and it is impossible to exaggerate the importance of the 
services which both branches of the profession render to the 
public in this way.” 


The National Trust. 

A PAPER recently delivered at the Auctioneers’ and Estate 
Agents’ Institute, Lincoln’s Inn Fields, by Mr. D. M. 
MaTHEsSON, Secretary of the National Trust, on the work of 
that body, contained several points of interest, and as it is 
possible that not all of our readers are perfectly acquainted 
with the precise objects and activities of the Trust, a few words 
on the subject may not be out of place. The speaker defined 
these objects as extended by the Act of 1937 as the permanent 
preservation, for the benefit of the nation, of buildings of 
national interest or architectural, historic or artistic interest, 
and places of natural interest or beauty, and the protection 
and augmentation of the amenities of such buildings and 
places and their surroundings, and the preservation of furniture 
and pictures and chattels of national or historic or artistic 
interest, and the access to and enjoyment of such places by 
the public. Places preserved in the ownership of the Trust 
could never be sold and the natural aspect of the land acquired 
and animal and plant life therein were preserved. For 
these purposes the Trust was empowered to hold lands of the 
kind indicated, to acquire and hold investments, including 
investments in land, and to protect the land by covenants 
similar to agreements under s. 34 of the Town and Country 
Planning Act, 1932. That section, it may be remembered, 
enables a landowner to bind his land by conditions restricting 
the planning, development or use thereof in any manner in 
which those matters might be dealt with under a planning 
scheme. Reference was made to the work of the Trust 
under the threefold aspect of the raising of funds (the Trust 
is, of course, a charity under the control of the Charity 
Commissioners), the securing of the preservation of property 
by purchase, by gifts, by devise, or by the acquisition of 
covenants of the kind indicated, and the management of the 
properties secured. Activities in the last direction were 
explained with the aid of lantern slides and reference was made 
to the new scheme for preserving some of the great country 
houses with their parks, etc., which were open to the public 
on certain days and lived in by their owners. The speaker 
looked to education and the occasional enforcement of 
penalties to solve the problems of litter, etc., and denied that 
the National Trust sterilised and destroyed values. The 
Trust could only make ends meet by getting all the income 
possible out of letting buildings, grazing land, and growing 
trees while, quite apart from what were described as esthetic 
and spiritual values, National Trust land often created cash 
values. 


Pedestrians and their Crossings. 


SEVERAL interesting points, to which only the briefest 
allusion can be made here, are contained in the findings of an 
inquiry by the Pedestrians’ Association into the working of 
pedestrian crossings recently submitted by the committee 
of that body to the Minister of Transport. It is thought 
that the drivers of motor vehicles are mainly responsible for the 
crossings not having achieved the results looked for by their 
promoters, and that pedestrians generally use them with 
reasonable promptitude, discretion and consideration for 
drivers, though their chief fault is not making their intention 
to cross known soon or clearly enough. It is urged that the 
crossings serve a useful purpose, that it would be a mistake 
to abolish them on account of the difficulty of compelling 

heir observance, and that the regulations should be more 
strictly enforced. The use of the horn when approaching a 
crossing should be prohibited, except in the case of emergency, 
and, apart from exceptional places where the restriction would 








be justified, the committee thinks it would be a grave mistake 
to make it a punishable offence to cross elsewhere than at a 
pedestrian crossing. As to the form of the crossings, the 
committee does not desire any departure from the existing 
beacons, though it favours the abolition of studs in favour 
of a coloured strip for the whole length and width of the 
crossing. Beacons and coloured strips should not, however, 
always be provided at crossings, for signals of all sorts are to 
be regarded as necessary evils, as distracting the attention 
of the driver from the road, and, where unnecessary, should be 
dispensed with. The retention of the road marking, without 
the beacons, is advocated where traffic is controlled by lights 
or the police; and the difficulty created by the fact that 
during certain hours a controlled crossing ceases to be con- 
trolled should be faced, not ignored as at present. The 
committee does not favour the view that traffic lights should 
govern the movements of pedestrians, and adverts to the 
advantages of pedestrian-actuated signals. Emphasis is 
laid upon the desirability of a plentiful supply of refuges, 
and on objections to the practice of overtaking on, or parking 
in the neighbourhood of, crossings. It is thought that, in 
general, crossings should be limited to inhabited areas, but 
not to “ built-up” areas in the technical sense, and that 
pedestrians should be encouraged to indicate their intention 
to cross to approaching drivers. 


Road Safety: Police Patrols. 


How far the section of road users which has hitherto 
proved impervious to the extensive legislative measures of 
recent times, to the promptings of the highway code, and to 
the increased publicity accorded to the disastrous effects of 
bad driving, will prove amenable to the warnings and advice 
of the new road patrols remains to be seen. That there isa 
wide field of inadvertence and inconsideration between 
practices amounting to statutory offences and those dictated 
by sound principles of driving can hardly be doubted, and it 
will readily be conceded that those who indulge in such acts 
to-day are the potential law-breakers of to-morrow and, what 
is worse, a source of danger to themselves and others. This 
attacking of the problem at its roots has, therefore, much to 
commend it, and the announcement that in April a special 
force of police, numbering 800, will begin their duties of 
patrolling the roads in motor cars and on motor cycles to assist 
and educate the public in good road manners will be generally 
welcome. The reason for the formation of the new force is 
stated to be the desire of the authorities that men with 
exceptional qualifications shall be used on the roads to 
remind all road users of the need of mutual consideration. 
They will be concerned with instances of carelessness and 
lack of consideration not within the framework of the law, 
and their purpose is not to increase the number of prosecutions 
but to give friendly advice. The men will be either specially 
recruited or selected from serving police officers for their 
aptitude, and their work will for a time be experimental. 
The full cost is to be borne by the Treasury and the scheme 
will operate over the Metropolitan Police District, and 
Lancashire, Cheshire, Liverpool, Manchester, Salford, and 
Essex. The success of the experiment will rest largely upon 
the co-operation of the public, and it is much to be hoped 
that this will be forthcoming. 


Coal (Registration of Ownership) Act, 1937: Extension 
of Time. 

BrieF mention should be made of a matter of considerable 
importance to practitioners in mining areas which is referred 
to in the current number of The Law Society's Gazette. It's 
indicated that the council of The Law Society recently 
approached the authorities with a view to the extension of 
the time within which the necessary particulars of titles t 
minerals must be registered in order to obtain the full benefit 
of the Coal (Registration of Ownership) Act, 1937, and 
particularly the benefit of the provision that costs of supplying 
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the information would be paid by the Board of Trade. In 
reply, the Registrar of Ownership stated that the matter had 
been considered by the Secretary for Mines, who regretted 
that he was unable to see his way to anticipate the decision 
of Parliament on the Coal Bill by making any general 
extension of the time limit, but it is pointed out that, pending 
any alteration in the law that might result from the Coal Bill, 
the liability of the Board of Trade to pay costs would remain 
in individual cases under para. 5 (3) (b) of the Second 
Schedule to the Act where it could be shown that there was 
sufficient cause for an application not being made within the 
prescribed period. Moreover, in cases where solicitors feel 
that it would be impossible, having regard to the amount of 
work involved, to lodge applications within the six months’ 
period and would like to have some guide as to the view the 
department will take in any case whether sufficient cause is 
shown for no application having been made within the period, 
the registrar states that he would be prepared to let them 
know the department’s attitude in the matter on being 
furnished with information as to the particular circumstances 
of the case. We desire to express our indebtedness to our 
contemporary for being able to place this information before 
our readers. 


Tithe: Remission of Annuities: A Reminder. 

READERS may be reminded that s. 14 of the Tithe Act, 
1936, provides for the remission of a portion of a tithe 
redemption annuity charged in respect of agricultural land 
where the annuity exceeds one-third of the annual value of 
the land. For the purposes of the section “‘ annual value ” 
means the value for income tax purposes under Schedule B 
and the amount of the remission is one-half of the excess 
of the annuity over that valuation. But an owner of land 
comprised in an agricultural holding is not entitled to a 
remission under the section in respect of an instalment of 
an annuity payable in any year “unless he has, before the 


_ first day of March in that year, made in relation to the holding”’ 


the prescribed application for the necessary certificate of 
the Schedule B annual value (ibid. sub-s. (3), and Fourth 
Schedule, para. 2). A fresh application has to be made 
every year, and it was recently intimated that the Tithe 
Redemption Commission cannot allow remission in respect 
of the half-yearly instalments of annuities payable on 
Ist April and 1st October, 1938, in any case where there 
has been failure, for whatever reason, to apply before 
Ist March to the Inspector of Taxes for the parish in which 
the land concerned is assessed or situate. A separate 
application must be made in respect of each agricultural 


holding. 
Rating: Provisional Rules. 


THE attention of readers should be drawn to the Provisional 
Rules, dated 31st December, 1937, which have been made by 
the Minister of Health under ss. 9 and 58 of the Rating and 
Valuation Act, 1925, for the purpose of prescribing the manner 
in which the product of a rate of 1d. in the pound is to be 
estimated and calculated for the purposes of that Act and 
the amount due under a precept issued by a precepting 
authority—county and parish councils—to a rating authority. 
The matter is too complicated for detached treatment here, 
but it may be briefly stated that s. 9 of the Local Government 
(Financial Provisions) Act, 1937, repealed the proviso to 
para. (c) of sub-s. (2) of s. 9 of the Rating and Valuation Act, 
1925, and that except for the amendments entailed by the 
repeal of this proviso, and the omission of certain other 
obsolete provisions, the new rules are the same as those of 
1929 and 1933 which they supersede. The new rules come 
into immediate operation. It is provided that the Rating 
and Valuation Act (Product of Rates and Precepts) Rules, 
1929, as amended by the Rating and Valuation (Product of 
Rates and Precepts) Amendment Rules, 1933, shall continue 


to apply to any precept issued in respect of any period ending 
on or before 31st March, 1937 ; but subject to such combined 
operation those rules are rescinded. The new rules and an 
explanatory circular are published by H.M. Stationery Office, 
price 2d., and 1d. net respectively. 


Recent Decisions. 

In Price v. Representative Body of the Church in Wales 
(p. 93 of this issue), the Court of Appeal (Sir Witrrip 
GREENE, M.R., and MacKinnon and Ctauson, L.JJ.) 
reversed a decision of Luxmoorg, J. (81 Sox. J. 117), and held 
that the respondent, who was the rector of Coity, Glamorgan- 
shire, at the date of the passing of the Welsh Church Act, 
1914, and as such became entitled to an annuity in lieu of 
tithe rent-charge so long as he held that or any other office 
of the Church in Wales, was not, on becoming vicar of 
Penmark in 1933, entitled to the whole of the annuity in 
addition to the emoluments of that office; but that on his 
induction to the office of vicar of Penmark the appellants 
were entitled under the above Act, as amended by the Welsh 
Church (Temporalities) Act, 1919, to require the respondent 
to pay the annuity over to them and that they were entitled 
to deal with the annuity subject to rules and regulations then 
in force relating to finance made by them under the authority 
or with the consent of the Governing Body of the Church in 
Wales under which the incumbent was entitled, either to 
the annuity or the stipend whichever should be the greater. 


In Taylor v. Towend and Saunders v. Towend, two appeals 
involving substantially the same facts (The Times, 
20th January), a Divisional Court (Lorp Hewart, C.J., and 
Branson and Humpureys, JJ.) reversed decisions of justices 
and held that the sale in a metropolitan borough of ice-cream 
from a box-tricycle labelled “ stop me and buy one,” which 
involved the vehicles occupying stationary positions on the 
carriage-way for short intervals, did not amount to an 
infringement of the provisions of s. 30 of the London County 
Council (General Powers) Act, 1927, which requires persons 
selling from carts, receptacles, etc., to hold licences with a 
proviso excepting persons selling from such receptacles 
ordinarily moved from place to place. 

In Victoria Park Racing and Recreation Grounds Co., Ltd. 
v. Taylor and Others (The Times, 21st January), the Judicial 
Committee of the Privy Council dismissed a petition for special 
leave to appeal against a judgment of the High Court of 
Australia affirming a decision of the Supreme Court of New 
South Wales to the effect that the*conduct of the respondents, 
who erected a tower on land adjoining the appellants’ 
racecourse and were in the habit of broadcasting descriptions 
of races therefrom, did not amount to an actionable nuisance 
restrainable by injunction. 


In Eldorado Ice Cream Co., Ltd. v. Clark ; Same v. Keating 
(The Times, 21st January), a Divisional Court (Lorp Hewarrt, 
C.J., and Branson and Humpureys, JJ.) reversed justices’ 
decisions and held (a) that a warehouse for the storage of 
ice-cream to be subsequently sold in the streets by retail 
was not a place where retail trade or business was carried on 
as if that place were a shop, within s. 11 or s. 13 of the Shops 
(Sunday Trading Restriction) Act, 1936, and (6) that the 
place where a box-bicycle stood temporarily for the sale 
of ice-cream was not a “ place” within s. 13 of that Act. 
Convictions of the appellant company of offences against 
the Act were accordingly quashed. 


In Polkinghorn v. Lambeth Borough Council (p. 94 of 
this issue), the Court of Appeal (Stesser, Scorr, L.JJ., 
and FarweELL, J.), upheld the decision of a deputy county 
court judge, who had given judgment for the plaintiff in an 
action brought by the latter against the council in respect 
of damages sustained by his car running into a street refuge 
owing to the fact that the light thereon had gone out. See 








Lamley v. East Retford Corporation, 55 J.P. 133. 
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The Public Policy of Marriage. 


ConTRACTs are sometimes void, not because of any defect 
in the consent of either party, but on some ground connected 
with the nature of the obligations they create. This may-be 
by virtue of some special statute: the most salient instance 
is the Gaming Act, 1845, s. 18, invalidating wagers. On the 
other hand, an agreement may be avoided by a general rule 
of the common law. The law on this may be stated concisely 
as follows: If (a) the making of a particular agreement, 
(b) the obligations laid down by it, or (c) the consideration 
given in it, is forbidden by law or by the established standard 
of morality, the agreement is void; and if any party to a 
contract enters into it with the intention of utilising, for a 
purpose directly contravening law or morality, either (a) the 
benefits conferred on him by the contract, or (b) the bare 
existence of the contract, or (c) the form in which it is cast, 
the contract is invalid against any person acquainted with 
the wrongful purpose. This does not exhaust the potentialities 
of the common law, for even where neither law nor morality 
is violated the courts have refused their sanction to contracts 
offending against public policy. It is unnecessary to repeat 
at length what has so often been said, that “* public policy ” 
does not here bear the politicians’ sense; that it is applied 
according to reasoned precedents; and that it is unsafe to 
carry the doctrine too far. None of these statements alter 
the fact that in every social order there are certain institutions 
so fundamental that the courts in administering justice cannot 
refuse to shield them ; the essential liberty of the individual, 
in particular to trade or to marry ; the family ; good govern- 
ment, including the fitness of members of the legislature and 
the proper execution of justice ; and the international order. 
(Much the same list is set out in “ Pollock on Contracts,” 
10th ed., 1936, at p. 311.) To maintain these institutions, 
certain rights must be allowed and certain duties must exist : 
for instance, everyone has in general the liberty to conduct 
his own life as he pleases, and a father has the duty of providing 
for his children. Any contract which is inconsistent with the 
existence of those important rights and duties comes within 
the maxim, privatorum conventio jus publicum non derogat. 
As a matter of fact, with cases of public policy, we can go 
further than with cases of illegality or immorality, for not 
only is the actual deprivation of a fundamental right 
(by contract not to exercise it), or the creation of an obliga- 
tion inconsistent with the proper carrying out of a fundamental 
duty, fatal to a contract, but the same is true even if the 
contract has a real tendency to uproot such a right or duty. 

Lord Atkin said (Fender v. Mildmay (1937), 157 L.T. 340, 
at p. 342; 81 Sox. J. 549): ** But the doctrine does not 
extend only to harmful acts, it has to be applied to harmful 
tendencies . . . one cannot resist the, tendency test.” 

It was necessary to set out these rules before approaching 
their important application in reference to the institution of 
marriage, because it will be found that, by so doing, most of 
the problems arising in that field have been solved in advance. 
The chief duty on those who are married is to carry out the 
mutual obligations arising from their position. They must 
maintain the relationship of husband and wife until the time 
when they are authorised by the law to end it, and not do 
anything inconsistent with it. Again, to borrow a phrase 
from courts of equity, neither must acquire an interest which 
will cause embarrassment in the performance of that duty, 
this being considered to create a tendency to interfere with it. 
For this reason, a promise by a husband during the lifetime 
of his wife, to marry another person after the death of the 
latter, is invalid (Wilson v. Carnley [1908] 1 K.B. 729). The 
House of Lords has now decided, in Fender v. Mildmay, supra, 
that this principle does not apply where the husband’s 
promise is made after a decree nisi of dissolution of marriage. 
The reason is not far to seek: when such a decree has been 
pronounced, the obligations of marriage have ceased to be 


effective. The purpose of the interval before decree absolute, 
which was first introduced by the Matrimonial Causes Act, 
1860, is not to allow reconciliation, but to give an intervener 
the opportunity to show to the court that the decree has been 
improperly obtained. Therefore, since, by the Matrimonial 
Causes Act, 1857, divorce became possible, such a promise 
cannot be against *“‘ public policy.” That Act changed the 
character of marriage from a permanent status to one capable 
of being terminated for certain-causes. “If realities ”’ (says 
Lord Wright, at p. 352) ‘‘ are to be looked at and not mere 
form, by the court, as the court did in regard to judicial 
separation, the marriage is at an. end, and the parties are 
entitled to provide for their future, at the end of the period 
fixed for the decree absolute, when by English law they are 
entitled to marry again.’ The only restriction, it need scarcely 
be said, is this, that they cannot contract to celebrate the 
marriage before decree absolute, since that would be an 
agreement to commit a crime, namely, bigamy. This point 
is mentioned because the law is not always understood by 
divorced persons, and plainly, if they have fixed the date of 
celebration within six months, no breach of promise action 
on that agreement can be successful. 

Agreements to separate have caused much difficulty in the 
past. This need not be dwelt upon, as the law is admirably 
summarised by Lord Wright (Fender v. Mildmay, at p. 351). 
“ It is clear that, to admit the legality of such agreements was 
to legalise the cessation by mutual agreement of the consortium 
vite of matrimony, to prejudice the chances of reconciliation 
and, perhaps, to sacrifice the interests of the children. What, 
however, was not enforced was a contract before marriage 
or before the spouses actually separated or agreed to separate, 
which provided for the position if in future they did separate. 
It was held that an agreement for future separation was against 
the policy of the law. The distinction between that and the 
cases of actual separation is obvious. If a separation has 
actually occurred or become inevitable, the law allows the 
matter to be dealt with according to realities and not according 
to fiction. But the law will not permit an agreement which 
contemplates the future possibility of so undesirable a state of 
affairs. But the law admitted a still further though not 
inconsistent refinement. Where parties had separated but 
were coming together again, their agreement for resuming 
cohabitation may, it has been held, contain a provision for 
maintenance if they separate again (Macmahon v. Macmahon 
[1913] 1 I.R. 428).” 

It must be understood that these rules apply to separation 
only in the sense that is appropriate where two married 
persons separate with the desire of ending their married state, 
temporarily or otherwise. If separation is not made for this 
reason—for the reason, that is, that a husband and wife no 
longer desire to live together—it is, primé facie, quite valid. 
In Davies v. Elmslie (1937), 54 T.L.R. 15, a wife agreed with 
a third person to persuade her husband to go abroad (presum- 
ably for his own eventual benefit, but, as the trial was on a 
preliminary issue of law, this does not appear), and in return 
she was to receive a weekly payment. On her suing for recovery 
of arrears, the defence was set up that the agreement, involving 
separation, was against public policy. Lewis, J. (since 
affirmed by the Court of Appeal), had no real hesitation 
in holding the contract valid. He was careful to point 
out that if there were some additional circumstance—if, 
for instance, the defendant “‘ was actually paying somebody 
else’s wife £4 a week to separate from her husband so that she 
might live with him in adultery ’—that could very easily be 
invalid. But, in such a case, “ public policy” need not be 
invoked at all. The contract is void because it is to be 
utilised for a purpose that directly contravenes a rule of 
morality. 

Finally, an illustration may be given of an obligation 
attempting to fetter a father’s discretion in the exercise of 
his duty to his children. In Re Borwick [1933] Ch. 657, by 
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a condition attached to a gift to grandchildren in a settlement, 
any one of them who should “ at any time before attaining a 
vested interest . . . be or become a Roman Catholic or not 
be openly or avowedly Protestant,” was to lose half his or her 
share. (The same rules of public policy apply to conditions 
as apply to contracts, apart from the case of freedom to marry. 
Indeed, Egerton v. Earl Brownlow (1853), 4 H.L. C. 148, the 
leading case on the whole topic, related to a condition.) 
The condition was held void, because it had a tendency to 
interfere with the father’s duty to decide according to his own 
conscience what would be the best religion for his child. 
Here, too, there is a striking analogy with the equitable rule 
on conflict of interest and duty. The effect of the condition, 
if literally carried out, would have been to give the grand- 
children larger interests in property, a result that, naturally, 
would seem desirable to their father; but at the expense of 
surrendering the important duty, which it is the public policy 
to require to be exercised by the parent according to his own 
convictions, to the dictates of another person. This incon- 
sistency vitiated the condition, and the circumstances bring 
out the law admirably. 








Costs. 
OBTAINING EVIDENCE. 
QUESTIONS arise from time to time as to the proper method 
of dealing with various items of costs, and we have found a 
very fruitful source of difficulty to be those items relating to 
the obtaining of evidence. 

In the majority of actions the cost of obtaining evidence is 
included in the item “ Instructions for Brief,’ and, in 
Chancery actions, where the evidence is embodied in an 
affidavit or in affidavits, the item ‘Instructions for 
Affidavit.” 

Several points of difficulty arise over these items, and one 
of those which is constantly recurring is to determine whether 
the expense which it is sought to recover is part of the cost 
of obtaining evidence, and, if so, whether the evidence is 
material to the prosecution or defence of the cause; or 
whether it is merely the cost of an attempt to obtain evidence, 
without any effective results, and so a solicitor and client 
item. 

Let us consider for a moment the principle upon which a 
solicitor is remunerated for prosecuting or defending an 
action. His bill is subject to taxation (although it may not 
always be taxed), and the taxation of a bill of costs may 
proceed on one of three bases. These bases, which are 
clearly explained in the case of Giles v. Randall [1915] 1 K.B. 
290, differentiate as between (a) party and party costs, 
(6) solicitor and client costs, and (c) solicitor and own client 
costs. 

We need not detain ourselves with a detailed consideration 
of the principles underlying the segregation of solicitors’ costs 
into these three classes or headings, and it will suffice if we 
say that the costs falling under heading (a) are taxed in the 
strictest manner in conformity with Ord. 65, r. 27 (29), of the 
Supreme Court Rules, whilst those falling under headings (5) 
and (c) are taxed on a more generous scale, those under 
heading (c) being taxed on the principle that all reasonable 
costs and expenses should be allowed to the solicitor 
consistent with the retainer given to him by his client. 

Discussion round the item of costs for obtaining evidence 
usually takes place in party and party taxations, and it will 
be convenient here to consider the principles upon which such 
taxations are conducted. This principle—and it may be 
described as the guiding principle—is set out in Ord. 65, 
r. 27 (29), supra, which provides that on every taxation the 
taxing master shall allow all costs, charges and expenses as 
shall appear to him to have been necessary or proper for the 


party ; but, save as against the party who incurred the same, 
no costs shall be allowed which appear to the taxing master 
to have been incurred or increased through over-caution, 
neglect or mistake, or by payment of special fees to counsel, 
or special charges or expenses to witnesses or other persons, 
or by other unusual expenses. 

Now this, so far as it goes, is clear, and in a party and 
party taxation the fee to be allowed for instructions for brief, 
that is, the remuneration of the solicitor for obtaining the 
evidence, and for working up the case, is to be such as is 
reasonable or necessary in the circumstances. In determining 
what is reasonable or necessary the taxing master must take 
into account, amongst other factors, the amount claimed, the 
importance of the case, the responsibility of the solicitor 
conducting it, and the work and anxiety involved in adducing 
the necessary evidence : see the observations of Kekewich, J., 
in London, Chatham and Dover Railway v. South Eastern 
Railway (1889), 6 L.T., at p. 755. 

Exactly what is reasonable and necessary is a question of 
fact in each case. It was pointed out by Malins, V.-C., in 
Smith v. Buller (1875), L.R. 19 Eq. 475, that the costs 
chargeable under a taxation as between party and party 
“are all that are necessary to enable the adverse party to 
conduct the litigation and no more. Any charges merely for 
conducting the litigation more conveniently may be called 
luxuries, and must be paid by the party incurring them.” 

This somewhat modifies the dicta of the Court of Appeal in 
the case of Richardson v. Richardson (1875), P. 346, to the 
effect that “‘ the object of giving costs was to indemnify the 
successful party against the expense to which he had been put 
by the unsuccessful party,” for one might infer from these 
observations that an award of costs on a party and party 
basis is in the nature of a complete indemnity, which is not 
the case. 

It is clear from the principles laid down in the Smith v. 
Buller Case, supra, that only those expenses of obtaining 
evidence should be included in the item * Instructions for 
Brief,” or “‘ Instructions for Affidavit,” as the case may be, 
as are reasonably necessary for the proper prosecution or 
defence of the client’s case. 

Thus, it is not infrequent that a good deal of work is done 
in collecting evidence together in the initial stages of the 
case. This is not unreasonable, and the costs thereof might 
very well be regarded by the taxing master as necessary and 
proper. In fact, even where the evidence is collected, in 
whole or in part, before the action is commenced, the solicitor 
will not be prejudiced, if the cpsts of collecting that evidence 
were necessary, and were properly incurred for the prosecution 
or defence of the cause: see the case of Bright’s Trustees v. 
Sellar [1904] 1 Ch. 369, and the later case of Pécheries 
Ostendaise v. Merchants’ Marine [1928] 1 K.B. 750. 

Pressure of space compels us to leave over a consideration 
of specific items coming under the heading “ Instructions for 
Brief ”’ until our next article. 








Company Law and Practice. 


AN enormous volume of business, commercial and otherwise, 
is transacted in this country by foreign 


The Jurisdic- persons or bodies corporate, sometimes by 
tion to Wind = way of adjunct or sideshow to a more 
up Foreign important business of the same nature 
Companies. carried on in the home country. There 


are a number of ways in which such a 
business can be carried on, varying from the incorporation 
of a separate English company down to the mere appoint- 
ment of agents for specific transactions. In what circum- 
stances can the court interfere with such a business so as to 
appropriate its assets and make them available for creditors ? 





attainment of justice, or for defending the rights of any 





This is the question which I propose to investigate in this 
3 
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week’s article, and it will involve the consideration of a number 
of fairly old decisions. Actually the first decisions on the 
point go back to the middle of last century, but they do not 
help us very much, as in In re Madrid and Valencia Railway 
Company, 3 De G. & Sm. 127, the company appears to have 
been held to be an English company, while in In re Union 
Bank of Calcutta, ibid., 253, Bacon, V.-C., refused to make a 
winding-up order on the grounds that there were no sub- 
stantial assets in this country. The first useful case is, 
therefore, In re Commercial Bank of India, 6 Eq. 517, which 
was a case of an unlimited joint stock company, established 
in India, with a head office in Bombay, for the purpose of 
carrying on the business of banking in all parts of the world. 
There was a branch office in London and assets in England, 
and we shall see that these two things—offices and assets— 
are the most important considerations in determining whether 
jurisdiction to wind up exists or not. If there are no assets, 
there is no point in a winding up, and however aggrieved 
creditors may feel, the court is not going to put in operation 
a process which would bring them in little or nothing. The 
creditors are primarily the persons to be considered, and it is 
to help them to get their due that orders are most frequently 
and most easily made, but it does not follow that others may 
not also petition successfully. Ifthe report of In re Commercial 
Bank of India, supra, is to be trusted, Lord Romilly, M.R., 
contented himself by observing that he thought that he had 
jurisdiction to make the order and that if the company were 
not wound up here the petitioners would not be able to get 
their money. If and so far as the learned Master of the Rolls 
had any doubts, these have been set at rest for posterity 
by the decision of Kay, J., to which I now turn in the case of 
In re Matheson Brothers, Limited, 27 Ch. D. 225. This was a 
creditors’ winding up petition, and the company was registered 
in New Zealand but not in this country. Assets in England 
consisted of only about £150 together with office furniture 
and fittings at its branch office in London. There was a 
managing director of the London branch. Proceedings 
to wind up the company were pending in New Zealand, but 
that, in the judgment of Kay, J., was no obstacle to the 
petition, though the court would be influenced by it. It was 
more important to secure the assets in this country in the 
meantime by the appointment of an English liquidator, 
while awaiting the outcome of the proceedings in New Zealand. 
With regard to the main question of jurisdiction, the learned 
judge referred to s. 199 of the Companies Act, 1862 
(now s. 338 of the Act of 1929), and then continued in these 
words: ‘I find that the company has a place of business 
in London where it has carried on business, contracted debts 
to the amount of about £5,000 and has assets. Its assets 
here are, no doubt, very small, very much less than £5,000. . . 
Is it to be said that a company formed in a foreign country, 
which chooses to carry on business, have assets and contract 
debts in this country, does not come within the spirit as it 
clearly comes within the letter of the 199th section?” The 
objection which had been urged was that the English court 
could not dissolve a foreign company, but this argument 
failed to observe the distinction which exists between winding 
up the affairs of a company and decreeing its dissolution. 
The court will not and does not need to dissolve the company. 
All it is concerned to do is to get in the assets in this country 
and make them available for the creditors of the company 
wherever they may be. This done, there seems to me to be 
no reason either in law or in anything else why the company, 
which is still alive, should not recommence business here the 
next day. 

The practice of the court is well illustrated by the next case, 
In re Commercial Bank of South Australia, 33 Ch. D. 174, 
in which the facts were very similar to those in the last case, 
except that here the bank had assets in England to a large 
amount. The bank suspended payment and two petitions 
were presented for its winding up. The court appointed a 





provisional liquidator and limited his powers to taking 
possession of, collecting and protecting the assets in England, 
but otherwise no order was made and the petitions stood 
over on certain undertakings. When they came on again for 
hearing it appeared that a petition had also been presented in 
Australia, and a provisional liquidator appointed there, but 
it was not proved that a winding up order had been made. 
North, J., held that there was jurisdiction to make a winding 
up order at the date when the petitions were presented, and 
this jurisdiction could not be affected by subsequent pro- 
ceedings in Australia. An order was accordingly made 
subject to the same restrictions on the powers of the liquidator, 
and the learned judge expressed the opinion that the Engiish 
winding up should be ancillary to the winding up in Australia. 
Perhaps I should add that although the company had been 
compelled to close its doors it was only insolvent in the sense 
that it was no longer able to carry on its business. It was 
anticipated however that there would be more than enough 
to pay all the creditors in full. 

I pass over the next two cases of In re Mercantile Bank 
of Australia [1892] 2 Ch. 204, and In re Australian Joint 
Stock Bank [1897] W.N. 48 (this appears to have been a very 
bad period for colonial banks), pausing only to observe that 
the latter was a “ just and equitable ” case, and I now come 
to In re Lloyd Generale Italiano, 29 Ch. D. 219. In this 
case the court refused to make a winding up order on a 
petition presented by the company. The company was 
duly constituted in Italy for the purpose of carrying on a 
business of marine insurance. Part of its business was 
carried on in England, but it had no office here and operated 
solely through agents. At the date of the presentation 
of the petition there were a number of creditors in England 
but no assets at all. Winding up proceedings were going 
on in Italy and the company was desirous of transmitting 
funds to England for the payment of its English creditors. 
It alleged, however, that it could only do this safely to a 
liquidator properly appointed by the English court, as the 
assets to be transmitted would not be sufficient to pay the 
creditors in full and might be attached in the hands of an 
agent who was not a liquidator. As I have already said, 
the order was refused. Pearson, J., in the course of judgment, 
said that there was no precedent or authority for such a 
course. ‘‘ This company is established in Genoa and carries 
on business there. It has agents in England, ard nothing 
but agents, and it has carried on business here through those 
agents, in the same way as foreign merchants often carry 
on business in this country by means of agents. The juris- 
diction to wind up a company is a purely statutory one under 
the Companies Acts . . . I am decidedly of opinion that the 
Act is confined to English companies and foreign companies 
carrying on business in England with, so to speak, a residence 
of their own—a branch office—in this country. In the 
cases which have been cited of orders made to wind up 
foreign companies, the companies had an office in England, 
but that is not so in the present case. I have no jurisdiction 
at all, and must dismiss the petition with costs.” From this 
it would appear at first sight that it is absolutely essential 
that the company should have a branch office in this country. 
But what is a branch office? There is no particular magic 
in the word office, and if a foreign company carries on a business 
in this country, then presumably there will be some place 
round which that business centres and which could properly 
be called its place of business or office. Even a room in a 
private house might suffice. At any rate it is submitted 
that it cannot be suggested that it is absolutely essential to 
allege and prove that the company has an office in the strict 
sense of the term. What is required is some sort of residence, 
and the court will look at all the circumstances to see what 
constitutes residence. The last case which I propose to cite 
shows that the court will look at the substance of the company’s 
transactions. 
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In In re Suria Ottoman Railway Company, 20 T.L.R. 217, 
the facts were very complicated, but it is sufficient for our 
present purpose to say that the company was a duly constituted 
Turkish company which in fact was controlled from London, 
where it had an office. There were sufficient assets in England 
to enable the court to find that there was a reasonable prospect 
of a return to the shareholders after satisfying all the creditors. 
In those circumstances it was eminently desirable that the 
affairs of the company should be wound up and investigated. 
All the shareholders of the company were in England, and 
the only office for some years had been situate in England. 
In addition there was deadlock in managing the company’s 
affairs owing to an equal division of the members of the 
council of administration of the company. The business of 
the company had ceased and no proper general meetings had 
been held for some years past. It is plain on the facts that 
there were more than sufficient grounds for a winding up if 
the jurisdiction to do so existed. In dealing with the opposi- 
tion to the petition Byrne, J., put the case in this way: 
“It is true that the company is a foreign company, but 
it is one, as I have already pointed out, having all its share- 
holders in England, having all its assets there or to be remitted 
there, having for years past had an office only in London. 
Its affairs have been conducted as though it were an English 
company.” These last words are illuminating, and it is 
submitted that they are authority for the proposition that 
the court will in fact in a proper case wind up the affairs in 
this country of a foreign company, provided there is some 
evidence to show that it has by itself (and not merely by 
agents) carried on business here. It is also essential that the 
company should have assets here on which the order of the 
court can operate, but the reported cases do not go the length 
of deciding that it must also have an office here in any very 
strict sense of that term. All that is required in this respect 
is “ residence,”’ and it is a little difficult to see how it can 
fail to have residence if it carries on business here without 
the interposition of agents. 








A Conveyancer’s Diary. 


My attention has been called to a mortgage which contains a 
provision to the effect that the mortgagor 


Clogging the shall not be entitled to redeem without 
Equity of first paying to the mortgagees all moneys 
Redemption. which may be due or owing from or 


secured by the mortgagor to the mortgagees 
on any account whatever. I am told that a provision of 
that kind is being introduced into mortgages, especially in 
mortgages to building societies and some other corporations, 
although I have only known of one instance of it. 
_ In fact, there can be no doubt that any such provision 
is void as creating a clog upon the equity of redemption, 
except in so far as it enables the mortgagees to consolidate 
mortgages, as to which I will say something presently. 

In the first place (apart from any right to consolidate) 
these clauses are void as infringing the equitable doctrine 
that no clog or impediment may be imposed upon a mortgagor 
which would prevent him from redeeming his mortgage upon 
payment of principal, interest and costs. 

There are some familiar illustrations of this in the decided 
cases on the subject. 

In Noakes & Co., Ltd. v. Rice [1902] A.C. 24, there was a 
mortgage of a leasehold public-house by a licensed victualler 
to brewers, in which the mortgagor covenanted with the 
mortgagees that he and all persons deriving title under him 
should not during the continuance of the term, and whether 
any money should or should not be owing on the security 
of the mortgage, use or sell in the house any malt liquors 
except such as should be purchased from the mortgagees. 





It was helu by the House of Lords that this covenant was 
a clog on the equity of redemption, and that the mortgagor, 
on payment of all that was due upon the security, was entitled 
to have a reconveyance of the property, or, at his option, a 
transfer of the security free in either case from the “ tie.”’ 

Lord Macnaghten, in his speech, said : ‘‘ Redemption is of 
the very nature and essence of a mortgage as mortgages are 
regarded in equity. It is inherent in the thing itself. And it 
is, I think, as firmly settled now as it ever was in former times 
that equity will not permit any device or contrivance designed 
or calculated to prevent or impede redemption. It follows as 
a necessary consequence that when the money secured by a 
mortgage of land is paid off, the land itself and the owner of 
the land in the use and enjoyment of it must be as free and 
unfettered to all intents and purposes as if the land had never 
been made the subject of the security.” 

It is manifest that in that case if the covenant had been valid, 
the mortgagor after payment of all that was due upon the 
security would not have had the lease back in the same free 
and unfettered state as before the mortgage was created. 
There would still have been the “tie”? which would have 
continued throughout the term. 

_ Another illustration of a different kind is afforded by 
Samuel v. Jarrah Timber Wood and Paving Corporation, Ltd. 
[1904] A.C. 323. 

In that case a limited company borrowed money upon 
the security of their debenture stock, subject to the lender 
having the option to purchase the stock at a fixed price 
within twelve months ; the loan to become due and payable 
with interest at thirty days’ notice on either side. Within 
the twelve months and before the company gave notice 
of their intention to repay the loan, the lender claimed to 
purchase the stock at the agreed price. 

It was held that the option was void and that the company 
was entitled to redeem the loan on payment of principal, 
interest and costs. 

Lord Lindley, in his speech, said: “‘ The doctrine * once 
a mortgage always a mortgage’ means that no contract 
between a mortgagor and a mortgagee made at the time 
of the mortgage, and as part of the mortgage transaction, 
or in other words as one of the terms of the loan, can be 
valid if it prevents the mortgagor from getting back his 
property on paying off what is due on his security. Any 
bargain which has that effect is invalid and is inconsistent 
with the transaction being a mortgage.” 

It was held, however, in. Reeve v. Lisle [1902] A.C. 461, 
that a mortgagor and mortgagee may by a separate and inde- 
pendent transaction subsequent to the mortgage make a 
valid agreement which gives the mortgagee the option of 
purchasing the mortgaged property, and this may have the 
effect of depriving the mortgagor of his right to redeem. 

On this question of a separate or independent agreement, 
the case of Kreglinger v. New Patagonia Meat and Cold 
Storage Co., Ltd. [1914] A.C. 25 is the important authority. 

By an agreement dated in August, 1910, a firm of wool 
brokers agreed to lend to a company carrying on the business 
of meat preservers a sum of £10,000 at six per cent. If the 
interest was punctually paid, the loan was not to be called 
in until September, 1915, but the company might pay off 
at any time on giving one calendar month’s notice. The loan 
was secured by a floating charge on the undertaking of the 
company. The agreement provided that for a period of 
five years from the date thereof the company should not sell 
sheepskins to any person other than the lenders so long as 
the latter were willing to buy at the best price offered by any 
other persons and that the company should pay to the lenders 
a commission on all sheepskins sold by the company to any 
other person. The loan having been paid off in January, 1913, 


in accordance with the agreement, the lenders claimed to 
exercise their option of pre-emption notwithstanding the 





payment off of the loan. 
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It was held that the stipulation for the option of pre- 
emption formed no part of the mortgage transaction, but 
was a collateral contract entered into as a condition of the 
company obtaining a loan, that it was not a clog on the 
equity of redemption or repugnant to the right to redeem ; 
and that the lenders were entitled to an injunction restraining 
the company from selling sheepskins to any person other 
than the lenders in breach of the agreement. 

In the course of his speech Lord Parker said: ‘“ In every 
case in which a stipulation by a mortgagee for a collateral 
advantage has, since the repeal of the usury laws, been held 
invalid, the stipulation has been open to objection either 
(1) because it was unconscionable ; or (2) because it was in 
the nature of a penal clause clogging the equity arising on 
failure to exercise a contractual right to redeem ; or (3) because 
it was in the nature of a condition repugnant as well to the 
contractual as to the equitable right.” 

In considering, therefore, whether a covenant conferring 
some benefit on the mortgagee, in addition to his right to 
payment of principal, interest and costs, contained in a 
mortgage is invalid, these three conditions as laid down by 
Lord Parker must be borne in mind and the. principles 
involved in them applied. 

I must leave the consideration of the law regarding con- 
solidation of mortgages as pertinent to this subject for another 
diary. 








Landlord and Tenant Notebook. 


In a properly drawn deed of partnership, provision is made 
for the interest to be enjoyed by the 
partnership in the premises on which it is 
to carry on its business, and perhaps for 
the disposal of that interest on the partner- 
ship coming to an end. But partnerships sometimes come 
into being without any or adequate considevation being paid 
to such matters. When it occurs to a couple of optimists 
that they will develop a lucrative business in partnership, 
and one of them has or can take suitable premises for the 
purposes of that business, the status of the firm in relation 
to the premises is apt to be overlooked, and consequently to 
become the subject matter of litigation when, in the fullness 
of time, the venture fails or unhappy differences arise. I will 
take a few examples from the law reports. 

In Doe d. Waithman v. Miles (1816), 1 Sta. 181, there was a 
partnership deed, and it went as far as to recite that the 
premises were the property of three persons, the lessors of 
the plaintiff in the action, two of whom were made partners 
in a partnership of four. It also recited that the house should 
be occupied and used by the partners during the partnership. 
The partnership was dissolved by a notice signed by all four 
members of the firm, but the defendant, one of them, refused 
to leave the premises. His defence to the claim was that he 
had not been given notice to quit; it was held that the 
clause in the deed cited made such notice unnecessary. 

In Doe d. Colnaghi v. Bluck (1838), 8 C. & P. 464, the 
facts were slightly different. C, the lessor of the plaintiff 
in the action, was a printseller holding a twenty-one year 
lease of premises in London. The ground floor was his 
shop, the upper part living accommodation for C and his 
family. C became bankrupt, and though his landlord 
had then the right to re-enter, he did not do so. The rent 
was paid by the assignees in bankruptcy, some receipts being 
made out to C; the assignees directed him to carry on and 
sell his stock, which he did, the chief purchaser being the 
defendant in the subsequent action. The sale to the defendant 
made no reference to house or lease. When C obtained 
his certificate, he and the defendant entered into partnership, 
which was accordingly carried on downstairs while the 
C family continued to reside in the upper part. Some 


Tenant and 
Partner. 





two years later, C again being in financial difficulties, he and 
his family left London; their servant, however, remaining 
in possession of the residential part of the premises. The 
defendant turned the servant out, and the action was brought. 
C was able to show that the rent of the shop had been entered 
in the partnership books, the figure being a little less than 
the amount paid by C to his landlord; C had done repairs 
and paid outgoings, and on a distress being levied for tax, 
had directed the bailiff upstairs; and further proved a 
notice of dissolution in The London Gazette which had been 
signed by both parties. The substantial parts of the defence 
were that the term was vested in the assignees in bankruptcy 
and that no notice to quit had been given. On this evidence 
the jury found for the plaintiff, and as regards the law it was 
held that no notice to quit was necessary, the mere dissolution 
being sufficient to determine the tenancy. 

The partnership between the plaintiff and defendant in 
Benham v. Gray (1846), 5 C.B. 138, was ill-defined and 
short-lived. It commenced in August, 1846, when they set 
up an estate agent’s business in a house belonging to the 
plaintiff ; the business being conducted on the ground floor, 
while the defendant lived upstairs. The position thus 
differed from that obtaining in the last mentioned case. But 
the effect was the same, for when the plaintiff had served the 
defendant with notice of dissolution on Christmas Day 
and the defendant, finding the doors locked and bolted on the 
2nd January, broke in, the plaintiff obtained a verdict and 
an award of damages in his action for trespass. 

Lastly, Pocock v. Carter [1912] 1 Ch. 663, is a useful authority. 
In this case it was shown that a partnership business had been 
carried on on premises which, by a partnership deed, made on 
the 12th November, 1905, were declared to be the property 
of one of the three partners ; but the next clause made their 
rent, as well as other outgoings, and wages and expenses of 
the business, payable out of yearly profits before division, 
and the division was to be into equal parts. When a partner- 
ship action led to an order for accounts and for the sale of 
book debts, trade fixtures and other articles, but not of the 
premises, one of the ex-partners became purchaser, and it was 
a term of the sale that he should pay the purchase money 
and have possession of his purchases on the 20th October, 
1910. The master then certified that the partnership owed 
the leaseholder partner, who was the plaintiff in the action, 
rent in respect of the period from the 20th October to 12th 
November. The reasoning was that the partnership held of 
the plaintiff was from year to year, and the tenancy must 
therefore expire on an anniversary of the partnership deed. 

Neville, J., said that three possibilities must be considered : 
the partners had been tenants at will, tenants from year to 
year, or tenants for the duration of the partnership. His 
lordship’s inference was that there was a tenancy for the 
duration of the partnership. This followed from the fact that 
it was plainly intended that the business should be carried on 
on the premises and their rent be paid by the partnership. 

All the cases I have discussed have certain features in 
common ; property owned or held by an individual who takes 
on a partner with a view to carrying on partnership business 
on the property ; the interest of the partnership in the property 
not defined ; termination of the partnership, and a dispute 
as to the interests of the ex-partners in the property. In 
every case it appears to have been assumed by all parties to 
the dispute that the partnership has held a tenancy, though 
its nature and terms were put in issue. 

Ne inconvenience could result from such an assumption 
in the cases in question ; but circumstances might well arise 
in which the matter would have to be rather more closely 
examined. For example, if the partnership—which is not, 
in English law, a persona—wished to dispose of its interest 
without dissolving, what would be the position ? 

The relationship of landlord and tenant demands not only 
definition of the premises let but also of the term. It is 
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questionable whether the duration of an indeterminate 
partnership satisfies the latter requirement ; but as, in the 
absence of express provision, the death of a partner terminates 
the partnership, it may be that the true intention could be 
given effect to by construing the agreement as one for the 
lives of the partners but subject to a right of forfeiture on 
earlier dissolution. In this way the requirement of certainty 
which is satisfied when the term is at least ascertainable, 
might be met. 








Practice Notes. 
THE COUNTY COURT (No. 1) RULES, 1937. 


These rules came into force on 24th March, 1937, and 
affected two rules of Ord. XXV (‘‘ Enforcement of Judgments 
and Orders’) of the County Court Rules, 1936. 

First, a new para. (2) was added to r. 24. Paragraph (1) 
declares that (except as otherwise provided by the rules) 
the costs of warrants should be allowed against the execution 
debtor, unless the judge otherwise directs. The additional 
paragraph entitles a solicitor, where a precipe for a warrant 
against goods has been filed in respect of a sum over £10 
due under a judgment or order to charge for attending to 
issue execution. The scale is determined by the sum in respect 
of which the warrant is issued (excluding the costs of issuing 
execution) ; the charge may be fixed and allowed without 
taxation ; where Scale B or C applies, the charge is increased 
by one-third. 

Of the same order, r. 66 was revoked and a new rule sub- 
stituted. This rule relates to the charge for attendance 
on the hearing of a judgment summons. In two cases only 
might a solicitor make a charge: first, if his client does not 
reside or carry on business within the district of the court 
in which the summons is heard; secondly, if the summons 
is on a judgment or order of a court.other than a county court. 
Even in these cases, the matter is one for the discretion of 
the judge. Where a charge is allowed the same provisions 
apply as have already been stated as applicable under r. 24 (2). 


PROVISIONAL TITHE RULES, 1937. 


These provisional rules came into force on 10th March, 1937, 
made by the Lord Chancellor under s. 3 of the Tithe Act, 1891, 
and s. 16 of the Tithe Act. 1936. They relate chiefly to 
Applications by the Commission for Annuities and Arrears. 
The rules and the forms will be found in “‘ The New County 
Court Practice,” 1938, at pp. 2611-2633. 


THE FACTORIES ACT, 1937. 


Rules have not yet been made under ss. 146 and 147. 
Section 146 enables an owner or occupier of a factory who is 
prevented by agreement from carrying out alterations 
necessitated by the Act, or by statutory regulation or order 
made thereunder, to apply to the county court in accordance 
with county court rules, for an order setting aside or modifying 
the agreement. Bys. 147, where such alterations are required, 
and the owner or occupier alleges that the expenses ought 
to be shared, the owner or occupier may apply to the county 
court in accordance with county court rules, and the court 
may apportion the expenses, having regard to the contract, 
or, in the alternative, the court may, by request, determine 
the lease. The county court is by this section substituted 
for the court of summary jurisdiction, and the jurisdiction 
of the High Court is excluded. (For a precedent of Particulars 
— see H. Samuels, “‘ The Factories Act, 1937,” pp. 258, 

59.) 


LIVESTOCK INDUSTRY ACT, 1937. 


A similar power of apportionment is found in s. 19 (1) of 
the Livestock Industry Act, 1937. 
markets order, the owner of premises is bound to make 





Where, under a livestock | 





alterations or to make contributions to the Commission 
in respect of his premises, then if he alleges that the liability 
ought to be shared by a person who has an interest in the 
premises or is licensed to use them, the owner may apply 
to the county court in accordance with rules of court, and the 
court may make an order indemnifying the owner, having 
regard to any contract between the parties. Sub-section (2) 
entitles the commission, in specified circumstances, to recover 
from the principal a debt in respect of alterations, where the 
person sued as owner proves that he is only an agent or trustee. 
As yet, no rules appear to have been made. 


THE COUNTY COURT (No. 1) RULES, 1938. 


These Rules, dated 11th January, 1938, come into force on 
Ist February. They contain first, a few minor improvements, 
secondly, several drafting amendments (including three new 
Forms) and, thirdly, variations in some minor items of the 
scales of costs. 

Six small improvements first require mention. 

An “ originating application” may now be heard by the 
Registrar; the words ‘“‘ by the judge” are omitted from 
Ord. VI, r. 4 (2) (i) (ec). A new paragraph, (2), is added to 
Ord. VIII, r. 5; any process to be served or executed by 
bailiff may, if the judge directs, be served or executed within 
the district of another court by the bailiff of the first court. 
If a witness refuses to attend on examination, or to be sworn 
or to answer a question, or to produce a document, such 
order as the judge thinks fit may be obtained, thus revoking 
the clause that, under Ord. X XV, r. 67, the order is enforce- 
able by warrant of attachment: Ord. XX, r. 18. (Para. 13, 
becoming superfluous, is revoked.) Ord. XXV, r. 48, is 
revoked and a new rule substituted. Where a judgment 
creditor desires to issue a judgment summons in a court other 
than the court where the order was made, this rule applies. 
An ex parte application should be made in writing to the 
court which made the order for the transfer of proceedings 
to a second court having jurisdiction. On receipt of the 
application, the registrar is bound to make an order trans- 
ferring the proceedings ; he should enter the transfer in the 
books of the court, give notice of the transfer to the judgment 
debtor in Form 90a and send to the registrar of the second 
court a copy of the notice, a certificate of the judgment in 
Form 141, and (if requested by the second registrar) all the 
documents. Upon a transfer, payments under the order 
should be made into the second court ; by that court process 
to enforce judgment should pe issued. The first registrar 
should forward to the second registrar any payment- made 
into his court after the order for transfer, and give notice 
of the payment to the judgment creditor. If the judgment 
creditor wishes to issue a judgment summons in another court, 
he should apply to the court to which the proceedings have been 
transferred. Two further amendments should be observed. 
The judge may dispense with service on a respondent 
who cannot, after reasonable effort, be found : Ord. XX XIX, 
r. 8 (1). An application under s. 9 of the Guardianship of 
Infants Act, 1925, for the court’s consent to the marriage of 
an infant may be heard by the registrar. A copy of the 
application and a notice in Form 26 should be served not 
less than seven days before the hearing on every person 
whose consent is required and who has refused his consent : 
Ord. XLVI, r. 8a. 

Several drafting amendments should be noted. 

‘Document ”’ is substituted for ‘‘ summons”: Ord. VIII, 
r. 2 (1) (i). A new Form 29a, “ Notice to Defendant in 
Default Action of Acceptance by Plaintiff,” shall be sent, if 
time permits, by the registrar to the defendant, where the 
defendant in his admission proposes to pay the sum admitted 
and the registrar receives notice from the plaintiff that he 
accepts the proposal: Ord X, r. 6 (1). Form 28 is amended. 
That part of the rule declaring that a copy of a judgment 
which requires him to do an act other than the payment of 
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money or costs be served on a defendant personally is 
omitted: Ord. XXIV, r. 11. The term “a foreign court ”’ 
becomes “‘a court other than the court in which the applica- 
tion for the issue of a judgment summons is made”: 
Ord. XXV, r. 47 (2). Certain other amendments are found in 
paras. (2) and (3) ; and rr. 7 and 36 of the Order (Memorandum 
of Certificate of Judgment; Application in Another Court) 
are revoked. There is a drafting amendment in Ord. XXV, 
r. 49 (2). Rule 66 (already amended in March, 1937, supra) 
is further amended: the words “A solicitor shall not be 
entitled to charge” for attending a judgment summons, 
become these: the charge for attendance “shall not be 
allowed.” An application for a warrant may be made if 
the order is “‘ for the delivery of goods without the option of 
paying their value”: Ord. XXV, r. 68. 

Finally, some minor variations in the Scales of Costs. 
A proviso is added to Ord. XLVII, r. 8 (2). A qualifying fee 
may now be allowed even though the witness does not attend 
the trial: r. 30 (3). Where an order for taxation of costs 
between solicitor and client has been made, the bill must be 
lodged within fourteen days of the order: a new rule, 40 (1). 
(In para. 40 (2) for “ application ” read “ bill.”) In Form 133 
(“‘ Judgment for plaintiff with costs to be taxed’), for the 
phrase: (payment) “ forthwith or within fourteen days ”’ will 
henceforth be substituted : a specified date “ or, if the costs 
have not been taxed before the expiration of that date, within 
three days after taxation.” For the actual amendments in 
the scales, reference should be made to the 1938 Rules 
themselves: rr. 16, 17, amending the Lower Scale and the 
Higher Scales, respectively. In the Lower Scale, items 5, 10 
and 14a are revoked, and new items substituted, and amend- 
ments are made to items 6 and 8. In the Higher Scales, 
items 48, 49 and 63 are revoked and new items are substituted. 








Land and Estate Topics. 
By J. A. MORAN. 


PrivaTE efforts continue to meet with success, and this fact 
alone is a very sure indication that all is well with the market. 
True, the hammer has been a bit quiet at times this month, 
but this was due to a limitation in the supply, and not to any 
lack of competitors. Most of the lots on offer at the Auction 
Mart, Tokenhouse Yard, have been composed of small house 
property, and for this the demand was, if anything, above 
that of last year. No wonder, therefore, that auctioneers 
are prepared for an active Spring season. 

Of all branches of post-War social legislation, rent control 
has proved one of the most complex, and most productive, 
of legislation. Just now, however, what really matters is 
the Majority Report of The Rent Restriction Acts, published 
recently, and it cannot be said that those who signed it 
proceeded incautiously or recommended precipitate action. 

Some property owners, or their agents, have not complied 
yet with the requirements of the Housing Act, 1936, in the 
matter of overcrowding. Under the Act it is necessary for 
every rentbook or similar document to contain the prescribed 
summary, and statement, of the “ permitted number.” To 
a considerable extent the notices of the Housing Department 
are having the desired effect, but, in some instances, owners 
have very foolishly inserted a greater or a smaller number 
than that actually ‘‘ permitted.” 

One of the most helpful features of the present satisfactory 
progress in house building is that the number of small houses 
built for letting is steadily rising. And so long as the old 


slum tenants are not allowed to return to their old objection- 
able habits, and are compelled to conform to their new 
surroundings, all is well with the towns. 

Bognor Lodge, which the Bognor Regis Council have been 
asked to save from demolition, was one of the holiday 





residences of Queen Victoria. In her early days she and her 
mother, the Duchess of Kent, used to go frequently in the 
summer to Ramsgate, where they occupied Townley House. 
The journey to the Kentish resort was made by water, and 
Queen Victoria recorded later that on those trips ““ Mamma 
was very unwell.” 

Viscountess Snowden has decided to sell, or let, Eden Lodge, 
her Surrey home near Farnham. It was there that her late 
husband devised many of his provocative Budget plans. 

A building inspector who has just been appointed to a 
municipal post in West Hartlepool has, I hear, disturbed the 
equanimity of the local council by his considered decision to 
live aboard his Dutch yacht. Not that the members object 
to his habitation, but they consider that the least he ought 
to do is to pay something towards the rates. 

More and more property owners are insuring against 
damage by air raids and other war operations, according to 
Mr. E. M. Goldring, Secretary of The Property Owners War 
Risks Mutual Society. The society, which is associated with 
the Property Owners Protection Association, was specially 
formed in October last to undertake this kind of insurance. 
Its formation followed upon the announcement by the leading 
insurance companies that homes were not covered for War 
risks by all-in domestic policies. 

The association has been of great assistance to property 
owners as long as I can remember; and its foresight and 
enterprise, just now, when War is very much in the air, 
reflect much credit on the minds of those who have made 
this bold move in the interests of house owners. 

Mr. N. L. Ball, J.P., Past-President of the Incorporated 
Society of Auctioneers, and partner in the well-known firm 
of Dron & Wright, 17, Coleman Street, has been elected 
Master of the Worshipful Company of Gold and Silver Wyre 
Drawers. 

Mr. J. C. E. Robinson, Chartered Surveyor, and land 
agent, of the firm of Robinson & Hall, Bedford, has been 
instructed by the Commissioner for the Special Areas (England 
and Wales) to make a report on the agricultural activities 
undertaken by the Commissioner on behalf of the unemployed 
in, or from, the Special Areas of England and Wales, and 
the work will include a survey of the various schemes 
undertaken by the Land Settlement Association, Welsh 
Land Settlement Society, and the County Councils of Durham 
and Glamorgam. 








Our County Court Letter. 


FOOD MANUFACTURERS’ LIABILITY TO CONSUMER. 


In Natchoff v. Cadbury Bros. Ltd., recently heard at White- 
chapel County Court, the claim was for £25 as damages for 
negligence. The plaintiff's case was that she had bought 
from a retailer a block of the defendants’ chocolate, which, 
during the process of being eaten, was found to contain a 
maggot of the Ephestia moth. The plaintiff was thereby 
rendered sick, and she suffered damage by reason of absence 
from work for three days, as appeared from the evidence of 
her doctor. It, was submitted, on behalf of the defendants, 
that there was no case to answer. It had transpired, however, 
during the cross-examination of the plaintiff, that she had 
been told by the retailer that the chocolate was fresh, and had 
only been delivered two days before the sale. It was therefore 
held that, although this evidence was strictly inadmissible, 
the case must proceed. The defendants’ evidence was that, 
according to the wrapper (which the plaintiff had preserved), 
the chocolate had been manufactured in May, 1937, was 
delivered to the retailer on the 15th June, and was admittedly 
not bought by the plaintiff until the 13th September. 
According to the life cycle of the Ephestia moth (viz., seven 
weeks for the growth of the larva from egg to full growth) 
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the egg must have been laid in the chocolate at the end of 
July. This was after the defendants had parted with the 
control of the chocolate, which was wrapped in tin-foil. In 
its earliest stages, however, the maggot only occupied a 
space of 7-1,000ths of an inch. Only a metal container 
would therefore suffice to exclude it; but metal containers 
were not commercially practicable, and the omission to use 
them was not negligence. His Honour Judge Lilley held 
that the non-provision of tin covering was not negligence. 
If, as a result of their researches, the defendants had since 
discovered a better method of packing, it was not negligence 
on their part that supplies packed in the old way were still 
on sale. The facts were not within the scope of the decision 
in Donoghue v. Stevenson [1932] A.C. 562, in which the cause 
of action was based on negligence only. The mere existence 
of a defect in footstuffs did not of itself render the manufacturer 
liable, in the absence of negligence. Judgment was given 
for the defendants with costs. It is to be noted that, as there 
is no contractual relationship between the buyer and the 
manufacturer, any claim must be in tort for negligence. The 
retailer can always be sued in contract for damages for breach 
of warranty, and he may, if he desires, then join the 
manufacturer as a third party. 


INJURY FROM LOOPING THE LOOP. 


In a recent case at Lancaster County Court (Willacy v- 
Ingham), the claim was for £25 as damages for negligence. 
The plaintiff's case was that on the 2nd August, 1937, he 
went to the Winter Gardens Fair Ground at Morecambe, 
and had paid 6d. to enter the defendant’s loop the loop 
machine. This was a contrivance in which the passengers 
were fastened back-to-back in a cage, which was rotated, 
not by machinery, but by the users pressing with their 
feet on a cross-piece. The plaintiff had turned a complete 
circle four times, but, on his pressing again on the cross-piece, 
it broke and caused him to fall against the side of the cage. 
The result was a broken nose and other injuries, which 
involved a loss of four weeks’ work, -besides damage to clothing. 
The defendant’s case was that the cross-piece had not broken, 
but the accident happened through the plaintiff's desire 
to exhibit his skill and daring in performing on the machine, 
to which he was well accustomed. The plaintiff had accord- 
ingly let go of the handrail, and, standing with his back 
to the opening in the cage, he had overbalanced. The 
attendant had immediately applied the brake, and the 
plaintiff admitted it was his own fault, without making 
any complaint about the cross-piece. His Honour Judge 
Peel, K.C., held that the cross-piece had not broken, and 
the accident occurred through the plaintiff turning round 
and losing his grip of the handrail. This was admittedly a 
dangerous thing to do, and there was no trap or omission by 
the defendant. Judgment was given for the defendant, 
with costs. 








Reviews. 


The Law as to Sewerage and Drainage. By Wm. MarsHaui 
FREEMAN, of the Middle Temple, Barrister-at-Law, Recorder 
of Stamford. 1937. Demy 8vo. pp. xxiv and (with 
Index) 364. London, Liverpool, Glasgow and Birmingham : 
The Solicitors’ Law Stationery Society, Ltd. 17s. 6d. net. 


In this book the author has collected together recent 
enactments relating to the subject of sewerage and drainage. 
These consist of Pt. II of the Public Health Act, 1936, the 
Public Health (Drainage of Trade Premises) Act, 1937, 
which have been duly annotated, and a number of other 
sections of the former Act having some direct connection 
with the subject. There is a short introduction dealing 
with the history of drainage law, while succeeding chapters 
treat of the subject of highway drainage, the pollution of 








rivers and streams and land drainage, with particular reference 
to the Act of 1930. The planning of such a work as the 
present is always a matter of some difficulty, but that adopted 
—of a series of successive chapters without further grouping— 
results in very uneven divisions. Thus, Chapter I occupies 
eight and Chapter II some 157 pages. In discussing the 
possibility of a change of status from stream to sewer in 
relation to a watercourse, the illegality in light of the Rivers 
Pollution Prevention Act, 1876, of the user relied upon in 
Airdrie Magistrates v. Lanark County Council and George 
Legge and Son v. Wenlock Corporation, which was the basis 
of the decisions in those cases, might be brought out in 
future editions. There is a comprehensive index, materially 
contributing to the usefulness of the work. 


An Outline of Roman Law. By JoHN Spencer MUIRHEAD, 
D.S.0., M.C., D.L., B.A., LL.B. 1937. Demy 8vo. 
pp. xl and (with Index) 199. London, Edinburgh and 
Glasgow : William Hodge & Co., Ltd. 10s. net. 


In his scholarly Introduction the author gives a_ brief 
account of the development of the Roman Empire and a 
comprehensive survey of the History of Roman Law and of 
the Law of Actions. Follow four books: on Persons, Real 
Rights, Personal Rights and Obligations, and Universal 
Succession, respectively. But this is not a book of Roman 
Law simpliciter. Rather is it a summary of it very ably 
compiled in order to show how the principles of the Civil 
Law still survive in Scots Law. It is, therefore, intended 
primarily for students north of the Tweed. Nevertheless, it 
ought to receive a warm welcome among Southrons in view 
of its intrinsic merit as a learned and logical treatise of a 
great legal system. 


Books Received. 


Crime and the Community. By Leo Pacer, of the Inner 
Temple and South-Eastern Circuit, Barrister-at-Law. 1938. 
Demy 8vo. pp. (with Index) 394. London: Faber and 
Faber, Ltd. 12s. 6d. net. 


The Hush-Hush Murders. 
1938. Crown 8vo. pp. 365. London : 
7s. 6d. net. 

The Livestock Indusiry Act, 1937. By R. Wynne Frazier, 
of Gray’s Inn and the Midland Circuit, Barrister-at-Law. 
1938. Demy 8vo. pp. xvignd (with Index) 174. London, 
Liverpool, Glasgow and Birmingham: The Solicitors’ 
Law Stationery Society, Ltd. 12s. 6d. net. 


A Handbook of Public International Law. 
Lawrence, M.A., LL.D. Eleventh edition, 1938, by 
Percy H. Winyrretp, F.B.A., LL.D., Cantab. 1938. 
Crown 8vo. pp. xvi and (with Index) 207. London: 
Macmillan & Co., Ltd. 3s. 6d. net. 


The Incorporated Accountants Year Book, 1938. List of 
Members and Regulations. Crown 8vo. pp. (with Index) 
1,280. London: The Society of Incorporated Accountants 
and Auditors. 3s. net. 


Dorr Pamphlet No. 1—State House versus Pent House. Legal 
Problems of the Rhode Island Race-track Row. By 
ZecHARIAH CHAFEE, Jr., Professor of Law in Harvard 
University, Member of the Rhode Island Bar. 1937 
Royal 8vo. pp. xxii and 165. Providence, Rhode Island : 
The Booke Shop. Price $1. 

An Introduction to Equity. By G. W. Keeton, M.A., LL.D., 
of Gray’s Inn, Barrister-at-Law. 1938. Royal 8vo. 
pp. xxx and (with Index) 242. London: Sir Isaac Pitman 


By Marearet TayLeR YATES. 
Lovat Dickson, Ltd. 


By T. J. 


and Sons, Ltd. 17s. 6d. net. 
Tax Cases. Vol. XXI, Part IJ. 1938. London: H.M, 
Stationery Office. 1s. net, 
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To-day and Yesterday. 


LEGAL CALENDAR. 


24 January.—On the 24th January, 1673, Sir Edward 
Thurland became a Baron of the Exchequer. 
At his swearing in, Lord Chancellor Shaftesbury delivered 
him the following admonition: ‘‘ Let not the King’s 
prerogative and the law be two things with you, for the 
King’s prerogative is law and the principal part of it and, 
therefore, in maintaining that you maintain the law. So 
manage the King’s justice and revenue as the King may 
have most profit and the subject least vexation. Give me 
leave also to remind you of your oath that the King’s needs 
ye shall speed before all other, that is the business of the 
revenue of the Crown you are to dispatch before all other and 
not turn your Court into a Court of Common Pleas and let that 
justle out what you were constituted for.” 


25 January.—In the panic fear of revolution which 
prevailed in Britain in 1793, Edinburgh 
saw a good many sedition trials. At one, three young 
printers were convicted of drinking a subversive toast in the 
Castle. A paper called the ‘‘ Edinburgh Gazette’ having 
commented unfavourably on the conduct of the trial, on the 
25th January Captain William Johnston, the publisher, was 
summoned to appear before the High Court of Justiciary 
to answer his contempt in printing matter “clearly and 
evidently calculated to lessen the regard which the people 
of this country owe to the supreme criminal tribunal.” 
Eventually, for the “‘ gross indignity offered to this high court,” 
he was committed to the Tolbooth for three months. 


26 January.—On the 26th January, 1826, a very brave 
old woman gave evidence against two 
poachers at the Staffordshire Sessions. One night in 
November she had gone out with her husband, who was 
a wood-ranger, and her son-in-law to patrol one of Lord 
Anson’s woods. When they had come upon one of the 
prisoners, it was she who had collared him and dispatched 
her son-in-law for a constable, but in his absence two other 
poachers had arrived. They broke two guns beating her 
husband. They knocked her down several times with a 
hedge stake. Then they made off. The husband was still 
too much disabled to attend court, but his Amazon wife told 
the story and got the men seven years’ transportation. 


27 JaNuARY.—When the unfortunate Sheriff of Middlesex, 
in pursuance of a Queen’s Bench writ, 
proceeded to levy execution on the property of Messrs. 
Hansard, the Parliamentary printers, in respect of a judg- 
ment for damages obtained against them, he fell into the 
most comic situation in legal history, for the damages had 
been awarded in respect of a defamatory statement uttered 
in the House of Commons and printed by the defendants 
in their authorised reports. The indignant legislators 
immediately committed him to the custody of the Serjeant 
at Arms for a breach of their privileges, and on the 
27th January, 1840, the same court that had given the sheriff 
his authority held that it could do nothing to release him. 


28 January.—Lord Clare, Chancellor of Ireland, died on 
the 28th January, 1802, at the early age 
of fifty-three, having held office twelve years. 


29 January.—Mr. Justice Harpur, of the Court of Common 
Pleas, died on the 29th January, 1577, 

and was buried in the church at Swarkestone, in Derbyshire, 
under a monument finely representing him in his robes to 
which an over-enthusiastic craftsman has added the SS. collar 
of a Chief Justice. He had served on the Bench for ten years. 


30 January.—A tragedy recalling an incident in “ Bleak 
House ” was revealed on the 30th January, 
1827, at an inquest on Robert Bowles, of Johnson’s Court, 





Fleet Street, a well educated man, who had fallen into drudgery 
as a law writer for an Ely Place attorney. After lying 
three weeks in bed in a dirty and fireless hovel, covered with 
vermin and with no other nourishment than tea and broth 
which a pitying neighbour occasionally brought him, he died 
from want. The verdict was ‘‘that the deceased died a 
natural death.” 

THE WEEk’s PERSONALITY. - 

Few men in the turmoil of Irish political history have been 
more extravagantly praised and blamed than Lord Chancellor 
Clare. To the Government party he was an unsullied patriot, 
thinking only of his country’s good. To the Irish popular 
party he was the basest of men, without a single redeeming 
virtue. Yet one quality both alike acknowledged, an out- 
standing ability which placed him head and shoulders above 
the rest of his associates. Certainly he had not the arts of 
winning. He was cold, unemotional, ambitious, vain, not 
very scrupulous, and intolerably insolent. As a judge, his 
extraordinary powers of work and concentration made him 
exceedingly rapid, but he was not above abusing his position 
on the Bench for private enmity, and by the calculated 
hostility of his conduct he succeeded in excluding from practice 
in his court the great advocate Curran, with whom he had 
fought a duel when he was Attorney-General. Their verbal 
encounters generally brought victory to Curran. Thus, once 
while he was arguing a case, he noticed that the Chancellor 
was ostentatiously caressing his dog, which was beside him, 
and appearing to pay no attention. He stopped speaking, 
and when bidden to continue, said : “‘ I beg pardon, I thought 
your lordship had been in consultation.” 


THe Late Lapy Cave. 


The recent death of that brilliant and gracious lady who 
was the widow of Lord Chancellor Cave recalls one of the 
most charming and delightful partnerships that has ever 
enriched a legal career. Of her first acquaintance with the 
Bar as a child of eight, she has left a very amusing account, 
saying that a chance remark of an aunt “ settled once and for 
all my ultimate destiny.”” The occasion was the marriage of 
a favourite maid, when her aunt had regretfully observed : 
“To think that after all those years in our service Emma 
should leave me to marry a barman and to be constantly 
demeaning herself by drawing beer for drunkards.” This 
sentence stuck in the mind of the little girl, and when, a year 
or so later, she heard her father say to her mother: “TI shall 
always regret I did not go to the Bar. I wish with all my 
heart I had done so,” she astonished him by adding: “ And 
to be constantly demeaning yourself by drawing beer for 
drunkards.’ He endeavoured in vain to extract from her 
the source of this remarkable information. 


THE PRosPECTS OF A “ BARMAN.” 


She says that “‘ he at once explained to me at full length 
what being called to the Bar really meant, and so rosy seemed 
to me the outlook of the barman that I at once decided to 
marry such a one.” And marry such a one she did, 
treasuring throughout a life of singular imaginative and 
creative charm the secret ambition of one day seeing her 
husband Lord Chancellor. So she had seen him from the 
beginning, for once in St. James’s Street during their 
engagement he had said he would give her a diamond necklace 
when he took silk. “ No,” she had replied, “a pearl necklace 
when you take silk and diamonds when you are Lord 
Chancellor.” But as the years went by the dream seemed to 
fade. George Cave took silk indeed and became Attorney- 
General, but when he became a Lord of Appeal it looked as 
if he had renounced the Woolsack for ever. Then, in 1922 
Lord Birkenhead left it vacant, going into the wilderness. 
The impossible happened and her ambition for her husband 
was achieved. 
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Notes of Cases. 
Court of Appeal. 


Waterhouse v. Reid. 
Greer, Slesser and Scott, L.JJ. 11th January, 1938. 


PRACTICE—DEFENDANT DoMICILED IN SCOTLAND—SERVICE 
or Writ—Ciaim BaAseD ON TortT—ADDITION OF CLAIM 
BasED ON CONTRACT—WHETHER JURISDICTION—R.S.C. 
Orp. XI, r. 1 (e), Orn. XX, r. 4. 


Appeal from a decision of Hilbery, J. 


In March, 1937, the plaintiff, a doctor, issued a writ against 
another doctor domiciled in Scotland and resident in Iraq, 
claiming damages for fraudulent misrepresentation in the 
sale of a house and medical practice at Sunderland. By leave, 
the writ was served in Iraq, together with a statement of claim 
containing, besides the claim for fraudulent misrepresentation, 
a claim for damages for breach of warranty in respect of the 
sale of the practice. The defendant took out a summons to 
strike out these additional parts. Hilbery, J., dismissed the 
summons. 

Greer, L.J., allowing the defendant’s appeal, said that the 
respondent had contended that where leave had been properly 
granted under Ord. XI to serve a writ out of the jurisdiction 
for one cause of action, the plaintiff had power under Ord. XX, 
r. 4, in his statement of claim, to “ alter modify or extend 
his claim ” to include other causes of action ancillary to the 
original cause of action, though leave to serve the writ out of 
the jurisdiction could not have been granted for those ancillary 
causes of action. Till the Common Law Procedure Act, 1852, 
a writ could not be served out of the jurisdiction. Later a 
code now found in Ord. XI was drawn up, and unless the 
plaintiff's case could be brought within its terms leave to serve 
the writ out of the jurisdiction could not be granted. Order 
XI, r. 1 (e), prevented service out of the jurisdiction on a 
person domiciled or ordinarily resident in Scotland for a cause 
of action affording a claim for damages or other relief for or in 
respect of a breach of a contract made within the jurisdiction. 
The court had no jurisdiction to override that rule on the 
ground that it would be convenient to try such a cause of 
action in the same proceeding as the claim indorsed on the 
writ for which leave was granted for service out of the jurisdic- 
tion. As the defendant was domiciled in Scotland a writ 
claiming damages for breach of warranty on a contract as in 
this case could not be served on him in Iraq where he resided. 
It would be a breach of Ord. XI, r. 1 (e), to allow the plaintiff 
to add this claim for breach of warranty to his statement of 
claim. It must be struck out. 

SLEssER and Scort, L.JJ., agreed. 

CounsEL: Aarvold; Neal. 

Souicitors: Pilley & Mitchell, for James Storey & Sons, 
of Sunderland ; Bell, Brodrick & Gray, for Reginald C. Dobson, 
of Leeds. 

[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


In re Counter’s Petition. 

12th January, 1938. 

Exection Law—Rvurat District Councit—PetTITION TO 
DecLtaRE ELection Vorp—TIME FoR PRESENTATION— 
MunicrpaL Corporations Act, 1882 (46 & 47 Vict., c. 18), 
s. 100—LocaL GOVERNMENT Act, 1933 (23 & 24 Geo. 5, 
c. 51), s. 295—Rurat District Councittors ELECTION 
Rutes (8.R. & O., 1934, No. 546), r. 5 (5). 


Appeal from the King’s Bench Division. 


Greer, Slesser and Scott, L.JJ. 


At an election of rural district councillors for a parish in 
Devon, held on the 5th April, 1937, one, B, was elected. On 
Whit Tuesday, the 18th May, a rival candidate presented a 
petition to declare the election void. On an application to 
strike out the petition on the ground that it was not presented 
within six weeks after the day of the election, as required by 








the Rural District Councillors Election Rules, r. 5 (5), but 
had been presented one day too late, the Divisional Court 
struck out the petition, holding that it should have been 
presented on Whit Monday, the last day of the six weeks. 
They held that r. 38 of the Judges’ Rules made in 1883 under 
s. 100 of the Municipal Corporations Act, 1882, was applicable 
and that s. 295 (1) of the Local Government Act, 1933, was 
not. By r. 38: “‘ When the last day for presenting petitions 

. shall happen to fall on a holiday, the petition . . . shall 
be deemed to be duly filed if put into the letter box at the 
Master’s Office at any time during such day...” By 
s. 295 (1) of the 1933 Act when “the last day on which 
anything is required or permitted by or in pursuance of this 
Act to be done is a Sunday, Christmas Day, Good Friday, 
Bank Holiday, or a day appointed for public thanksgiving or 
mourning, the requirement or permission shall be deemed to 
relate to the first day thereafter which is not one of the days 
before mentioned.” 

StesseER, L.J., allowing the petitioner's appeal, said that 
the presentation of the ‘petition within six weeks was a 
matter permitted to be done in pursuance of the 1933 Act. 
In the Judges’ Rules, r. 38 was dealing with a different subject- 
matter—the problem which would arise if the Master’s Office 
were closed on days other than those mentioned in s. 295. 
Under that section the last day for the presentation of this 
petition was Whit Tuesday. But it might happen that the 
last day for the presentation of a petition would be a day, 
other than those mentioned in s. 295, on which the offices of 
the court might be closed, and then r. 38 would apply. 

GREER and Scort, L.JJ., agreed. 

CounsEL: H. Pratt ; Laskey and R. Ormerod. 

Soxicitors: Torr & Co., for Eastley & Co., of Paignton, 
Devon; Pattersons, Snow & Co., for Burd, Pearse & Co., of 
Okehampton. 

{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Price v. Representative Body of the Church in Wales. 


Greene, M.R., MacKinnon and Clauson, L.JJ. 
24th January, 1938. 

Ecc.esiasticAL LAw—WeELSH CHURCH—INCUMBEN'’S 
STtrpEND—CHANGE FROM ONE LivING TO ANOTHER— 
EMoLUMENTS OF Livinc HELD at DIsEsSTABLISHMENT— 
Errect on Riguts—WeEtsH Cuurcnu Act, 1914 (4 & 5 
Geo. 5, c. 91), s. 18. 

Appeal from a decision of Luxmoore, J. (81 Sox. J. 117). 

At the time of the passing of the Welsh Church Act, 1914 
the plaintiff held the office vf rector of Coity by freehold 
tenure. The emoluments included tithe rent-charge and an 
annual sum derived from the redemption of tithe rent-charge, 
amounting in all to £528 13s. 6d. In 1933, he became vicar 
of Penmark. Under the will of a testator who had died in 

1917, £6,000 had been left on trust for investment and payment 

of the income in perpetuity to the incumbent of that parish 

in addition to the annual sum of £50 allocated to the office 
out of general Church funds. The income from the bequest 

was £243 a year, Luxmoore, J., held that under s. 18 (e) 

of the Act he was entitled, so long as he continued “ to hold 

an ecclesiastical office in the Church in Wales,” to receive an 
annuity of £528 13s. 6d., without deduction of the £243 
received by him under the bequest and that no arrangement 
to the contrary had been made between him and the Repre- 
sentative Body of the Church when he went to Penmark. 

GREENE, M.R., allowing the appeal of the Representative 

Body, said that s. i4 (1) was quite general in its language. 

Reading it with s. 8 (2), the effect was that all existing interests 

in emoluments were prolonged, and alienated property other 

than tithe rent-charge remained subject to those interests so 
long as they continued, while in the case of tithe rent-charge, 
the obligation to be substituted for the existing interest was to 
continue so long as that interest would have continued but 
for the substitution. The Act contained a commutation 
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scheme the object of which was to commute all existing 
interests for a lump sum payment to the Representative Body 
(s. 18). The scheme provided for the extinction of all existing 
interests of the holders of ecclesiastical offices in the Church in 
Wales in the alienated property, the payment by the Welsh 
Commissioners to the Representative Body of a lump sum 
equal to the aggregate value of those interests and the payment 
by the Representative Body to the holder of the interest (if 
of a freehold nature or its equivalent) of an annuity so long as 
he held an ecclesiastical office in the Church in Wales. The 
value of the existing interest was to be taken as the value of an 
annuity during the life of the existing holder of an office of an 
amount equal to the annual value of the interest which, in 
turn, was (in the case of specific property) to be taken to be the 
annual income derived from the property. It had been argued 
for the plaintiff that the annuity payable under the commuta- 
tion scheme would belong absolutely to him in every case, 
whether it represented an interest in the rents of lands or an 
interest in tithe rent-charge, and that s. 18 was a complete 
code in itself, the effect of para. (a) being to render inapplicable 
the whole of s. 14. On that basis it had been argued that the 
annuity conferred on the holder of the office by para. (e) 
belonged to him beneficially throughout the whole of the 
period there mentioned. His lordship could not agree with 
this. The words in para. (a) rendered inapplicabie the 
provisions of s. 8 (2) relating to the existing interests of 
holders of ecclesiastical offices and also s. 15, but s. 14 (1) 
was on a different footing. That sub-section did not deal 
merely with the preservation and duration of existing interests 
as against the transferees of alienated property. It also dealt 
with the financial relationship of the holder of the office to the 
Representative Body on his transfer to a different office. 
That proviso imposed on the holder of the office on such 
transfer the obligation to pay over to the Representative Body 
the whole of “ the net income of the ecclesiastical office held 
by him at the passing of this Act.” By para. (e) of s. 18, the 
annuity was given to the holder of the office “ in lieu of his 
existing interest.” The grant of the annuity was a mere 
substitution for the rights in respect of the existing interest 
conferred by the Act. The alienated property and the bodies 
to whom it was transferred were freed from all obligations in 
respect of existing interests. The substituted obligations to 
pay annuities of equivalent value and duration were transferred 
to the Representative Body. The resulting situation must 
be fitted into the Act, substituting the right to receive the 
annuity for the existing interest. It, therefore, fell to be 
dealt with in accordance with the proviso to s. 14 (1) in the 
same way as the existing interest for which it was substituted 
would have been dealt with if the commutation scheme had 
never been adopted. The defendants’ construction of the 
Act was right. Further, on a separate point, the plaintiff's 
rights were governed by an arrangement made when he left 
Coity for Penmark. On the evidence it was then made clear 
to him that he would only be entitled to receive by way of 
emoluments a sum equal to his vested interest. 


CounsEL: Sir William Jowitt, K.C., Stable, K.C., and 
F. Errington ; Christie, K.C., Roland Rees and Slack. 
Soxicirors: Deacon & Co., for Barker, Morris & Owen, 


of Carmarthen ; Gibson & Weldon, for Northcott Howell & Co., 
of Cardiff. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 
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Illustrated Newspapers, Ltd. ». 

(London), Ltd. 

In this case, which was reported at pp. 76 and 77 of last 

week’s issue, Messrs. Lee and Pembertons instructed Mr. F. A. 

Stockdale on behalf of an interested party, and the solicitors 

for the defendants were Messrs. Wingfields, Halse and 
Trustram. 
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Appeals from County Courts 


Polkinghorn v. Lambeth Borough Council. 


Slesser and Scott, L.JJ., and Farwell, J. 
21st January, 1938. 
-Post In Roapway—ErReEcTED BY LOCAL 
Rep Licur AFFIXED — PREMATURE 
Extinction—No EXPLANATION OFFERED IN EVIDENCE 
Moror CaR COLLIDING wrH Post—INJURY TO 
OccupANTs—LIABILITY. 


NEGLIGENCE 
AUTHORITY 


Appeal from Lambeth County Court. 


The defendant council placed and maintained a post or 
bollard at the end of a street refuge in a highway within their 
jurisdiction and affixed thereto a red light worked by an 
automatic system. On the 17th March, 1937, this system 
should have caused it to go out at 5.35 a.m., but for some 
cause, no explanation of which was offered in evidence, it 
went out earlier. At about 5.20 a.m., it being still quite dark, 
a motor car was driven along the road at a reasonable speed. 
Owing to the darkness the post remained invisible till it was 
too late for the motor car to avoid colliding with it. The 
driver and his passenger, having sustained personal injuries, 
brought an action for damages against the council. At the 
hearing it was not suggested that there was any other light 
near the post sufficient to indicate the obstruction, and 
Deputy Judge Rees held that it needed to be illuminated by 
having a light placed on it. Judgment was given for the 
plaintiffs. 

Sesser, L.J., dismissing the defendants’ appeal, said that 
the question was whether they had taken reasonable 
precautions to see that what would normally be a dangerous 
thing should in fact not be dangerous. Under the Metropolis 
Management Act, 1855, the defendants had ample power to 
erect safety islands with posts or bollards, but in exercising 
their statutory powers they must use reasonable care to 
prevent injury to others. The Deputy Judge had held that 
they had failed in their duty by not keeping the lamp lighted, 
and this finding was fatal to them. In the absence of any- 
thing excusing them from performance of the obligation to 
render the post safe, it mattered not that it was impossible 
to explain how the light had come to fail. The obligation to 
keep the post lighted was a continuing one and there was as 
much obligation on the defendants to keep the light burning 
at the time when the accident happened as at any other time 
of the night. The language of Lord Esher, M.R., in 
Lamley v. East Retford Corporation, 55 J.P. 133, applied to 
this case. 

Scott, L.J., and FARweEtL, J., agreed. 

CounsEL: Done and Bonnella ; H. T. Lewis. 

Soxicrrors: Town Clerk, Lambeth; Francis Miller & Steele. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Attorney-General ». Arthur Ryan Automobiles Ltd. 


Slesser and Scott, L.JJ., and Farwell, J. 
26th January, 1938. 

WoRKMEN’S COMPENSATION—INJURY TO EMPLOYEE BY THIRD 
Party — WEEKLY COMPENSATION BY EMPLOYER 
EMPLOYER'S CLAIM TO BE INDEMNIFIED BY THIRD PARTY 
Amount CLaimMep Parp into Court witH DENIAL OF 
LIABILITY—MonEY TAKEN Out By EMPLOYER—FURTHER 
Cia IN Respect oF PAYMENTS SUBSEQUENTLY MADE 
To EMPLOYEE — WHETHER RECOVERABLE — WORKMEN 'S 
CoMPENSATION Act, 1925 (15 & 16 Geo. 5, c. 84), s. 30. 
Appeal from Westminster County Court. 


On the 29th June, 1936, a workman employed by the 
Post Office and doing its work was injured by a motor car 
belonging to the defendants. The workman claimed com- 
pensation under the Workmen’s Compensation Act, 1925, 
and did not proceed against the defendants for damages. 
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Liability was agreed on behalf of the Postmaster-General 
without any proceedings and weekly payments of £1 &s. 8d. 
were made. The Postmaster-General then claimed to be 
entitled to be indemnified by the defendants under s. 30 of 
the Act, informing them on the 24th October that he 
anticipated a prolonged absence from duty on the part of 
the workman and proposed to render periodical accounts of 
the compensation paid which then amounted to £23 17s. 10d. 
He asked for payment of that sum. The company with 
which the defendants were insured suggested that the matter 
should be kept in abeyance till the final payment had been 
made and compensation had ceased. On the 9th November, 
the Postmaster-General wrote stating that the incapacity 
might be permanent, that the compensation paid then 
amounted to £26 15s. 2d., that it was proposed to submit a 
quarterly statement, and that if liability were repudiated 
proceedings would be instituted. There having been repudia- 
tion, proceedings were commenced to recover £38 4s. 6d., 
being the compensation paid from the 30th June, 1936, to 
the Ist January, 1937. The defendants paid the whole 
amount and costs into court with a denial of liability. The 
Postmaster-General took the money out in satisfaction of 
the whole claim he could then make, but wrote to the 
defendants saying that if they were not prepared to reimburse 
him in respect of future payments made, further proceedings 
would be commenced. A plaint was issued in April claiming 
£18 13s. ld., the amount of compensation paid from the 
2nd January to the 3lst March. The defendants relied on 
the plea of res judicata on the ground that the matter had 
been already concluded by the acceptance of the money 
paid into court. They also denied that the injuries were 
caused by their negligence. His Honour Judge Dumas held 
that by reason of what had happened in the previous 
proceedings the action could not be brought. 

Stesser, L.J., allowing the plaintiff's appeal, said that 
the first action was a single action, and when the plaintiff 
proceeded in April to make his second claim that was a 
separate action. From s. 30 it was plain that the condition 
on which the indemnity rested primarily was that the workman 
was paid. The payment to him must be in respect of com- 
pensation under the Act and the injury must have been 
caused in circumstances creating a liability in some person 
other than the employer. Each payment gave rise to a 
separate right of action and would succeed or not according 
to whether the conditions laid down in the section were or 
were not satisfied. This being so, the whole matter was open 
for determination in the county court and the defendants 
could show that they were not negligent. The case should go 
back to be tried out. 

Scort, L.J., and FarweE.., J., agreed. 

CounsEL: The Solicitor-General (Sir Terence O’Conner, 
K.C.) and J. Ashworth ; Edgedale. 

Soxicirors ; Solicitor to the Post Office ; William Charles 
Crocker. 

[Reported by FRANcIS H. CowPER, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
In re Wyles; Foster v. Wyles. 
Farwell, J. 12th January, 1938. 
Witt—LeGacites—DIREcTION FOR CERTAIN LEGACIES TO 
ABATE IF EsTATE INSUFFICIENT — INSUFFICIENCY — 
LEGACIES NOT PAID WITHIN ExecutTor’s YEAR— WHETHER 
INTEREST PAYABLE OUT OF ABATED LEGACIES. 


A testator who died in 1929 bequeathed several legacies, 
including two to his nephews. He directed that if his estate 
should be insufficient, the legacies to his nephews should 
abate equally “in priority to the other legacies to the intent 
that all pecuniary legacies and trust sums hereinbefore given 
in favour of other legatees and all Government duties payable 


any payment is made in respect of the said pecuniary legacies ”” 
to his nephews. The legacies were not paid within a year 
of the death, and the estate, having proved insufficient, 
the question arose whether interest should be added to the 
legacies benefiting by the direction so as to be payable in 
priority to the nephews’ legacies. 

FaRWELL, J., in giving judgment, said that when an ordinary 
pecuniary legacy was not paid within the executor’s year, 
the legatee was entitled to interest from the end of that year 
to the date of payment, because where the estate was sufficient 
to pay all legacies in full it was unjust that the residuary 
legatees who were entitled to nothing till the legacies were 
paid should have the benefit of the delay by getting the 
interest earned by the money in the meantime. The legatees 
should get the interest the money would have earned thew 
had it been paid to them. But such interest did not amount 
to a legacy given by the testator. Where there was no 
residue and the legacies had to abate equally, no question 
of interest could arise, because there was no surplus out of 
which it could come. Here nothing in the will threw on the 
nephews the burden of providing by a further reduction 
of their legacies for something which was not a legacy given 
by the will. The interest should not be set against their 
legacies. 

COUNSEL : 
P. Sykes. 

Soxicirors : Smith & Hudson, for Eking, Manning, Morris 
& Foster, of Nottingham; George O. Meech, for Breeze, 
Wyles & Raggett, of Epping. 


[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


E. Stamp; J. Bowyer; Roger Turnbull ; 


High Court—King’s Bench Division. 
Dransfield v. British Insulated Cables Ltd. 


Hawke, J. 13th October, 1937. 
NEGLIGENCE—EMPLOYEE OF LocaL AvutTHoRITY INJURED 
THROUGH Derective Mrtat Rinc—MANUFACTURERS 


NEGLIGENT—OpporTUNITY TO LocaL AUTHORITY TO 


Inspect Rina Berore Ustne—LiaBi tity. 
Action tried by Hawke, J., without a jury. 


The plaintiff claimed damages under the Fatal Accidents 
Act in respect of the death of her husband, and also, as his 
personal representative, damages for the loss of his expectation 
of life. The deceased, an employee of the Bournemouth 
Corporation, was working on overhead electric wires used for 
running the corporation’s trolley ‘buses. A metal bull ring, 
holding certain wires in tension, broke, and the released 
wires fell throwing the deceased to the ground from a height, 
with the result that he sustained injuries from which he died. 
The defective bull ring was manufactured by the defendants 
and supplied by them among a quantity of others to the 
corporation, who maintained a stock of bull rings. The one 
in question remained unused until twenty-seven days before 
the accident. It was not contended that the ring might have 
deteriorated during that period of use. Hawke, J., found 
that due care was not exercised by the defendants either in 
the welding or in the subsequent inspection of the ring, and 
that the accident was therefore due to negligent work by 
persons for whom they were responsible. 

Hawke, J., having reviewed the evidence and made his 
findings, said that the decision of the point of law in the case 
depended on the principle laid down in M’ Alister (or Donoghue) 
v. Stevenson [1932] A.C. 562, which he had to apply as he now 
understood it, although Lord Wright had said, in Grant v. 
Australian Knitting Mills Ltd., 79 Sou. J. 815; [1936] A.C. 85, 
at p. 107, that many difficult problems would no doubt arise 
before the precise limits of the principle in M°Alister v. 
Stevenson, supra, were defined. Lord Atkin’s view in that 
case was summed up at p. 599, where he said: ‘A manu- 





under the terms of this my will shall be paid in full before 


facturer of products, which he sells in such a form as to show 
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that he intends them to reach the ultimate consumer in the 
form in which they left him with no reasonable possibility of 
intermediate examination, and with the knowledge that the 
absence of reasonable care in the preparation or putting up of 
the products will result in an injury to the consumer’s life or 
property,” owes a duty to the consumer to take that reasonable 
care.” In Farr v. Butters Bros. & Co. [1932] 2 K.B.D. 606, 
Scrutton, L.J., said that the decision in M’ Alister v. Stevenson, 
supra, was based on the fact that there was no opportunity of 
independent examination. Greer, L.J., interpreted Lord 
Atkin’s words in M’ Alister v. Stevenson, supra, as meaning that, 
if the manufacturer in that case had left a reasonable possibility 
of examination, there would have been no duty. Otto v. 
Bolton & Morris (80 Sou. J. 306; [1936] 2 K.B. 46), was a 
decision to the same effect. He (Hawke, J.), had arrived at 
the conclusion that Greer, L.J.’s, interpretation was applicable 
to the decision in M’ Alister v. Stevenson, supra, generally. 
He was unable to accept the contention advanced for the 
plaintiffs that the manufacturers’ duty existed, not only where 
there was no opportunity for examination by an intermediate 
party, but also where the manufacturer did not in fact, and 
need not reasonably, contemplate that such an examination 
would supervene. The defendants were not in the habit of 
testing the rings before supplying purchasers. They took, and 
thought they were entitled to take, a chance. With proper 
material (and the material here was proper), and careful 
workmen, there was no danger in allowing welding to go out 
without further testing. They took no steps to prevent the 
purchaser from testing the goods before he retailed them, 
and tests could be applied which, if successful, would leave the 
product entirely fit for use. The corporation had an engineer- 
ing staff with sufficient opportunity to apply tests of which 
they knew, and which would have disclosed, whether the 
welding was fit for use. There must be judgment for the 
defendants. 

CounsEL: F. J. Tucker, K.C., and W. H. Duckworth, for 
the plaintiff; F. A. Sellers, K.C., and R. M. Everett, for the 
defendants. 

Soxicitors : Pattinson & Brewer ; Carpenters. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


County of London (Stoke Newington) Housing Order 1936, 
Appeal of Stocker and Others. 
7th November, 1937. 


CouncIL—PROVISION OF 
ACCOMMODATION FOR PERSONS DISPLACED—COMPULSORY 
AcguIsITION OF Lanp IN METROPOLITAN BorouGH— 
NECESSITY FOR SUBMITTING SCHEME—WHETHER PERSONS 
FROM OUTSIDE THE BoROUGH MAY BE ACCOMMODATED ON 
LAND ACQUIRED WITHIN 1T—HousineG Act, 1925 (15 & 16 
Geo. V, c. 14), s. 830—Housine Act, 1935 (25 & 26 Geo. V, 
c. 40), s. 74. 

Appeal under the Housing Acts. 


In February, 1936, the London County Council, purporting 
to act under powers contained in the Housing Acts, 1926 to 
1935, made the order appealed against to purchase compul- 
sorily for the purposes of Pt. III of the Act of 1925 lands in 
the Metropolitan Borough of Stoke Newington described in 
the schedule to the order. Those lands included tennis 
courts, land and a roadway vested in the appellants, trustees 
of a will of a deceased testator, and attached to a house 
occupied as a mental home. After objections had been 
raised to the order, a public local enquiry was held, and the 
Minister confirmed the order. Evidence was given at the 
enquiry that the London County Council required the land 
for the abatement of overcrowding existing in districts 
outside Stoke Newington. No scheme for the development of 


du Parcgq, J. 


Housinc—Lonpon County 


the lands to be acquired had been prepared under s. 80 of the 
Housing Act, 1925. The Minister was satisfied that the 





lands did not form part of a park, garden or pleasure ground 
and were not otherwise required for the amenity or 
convenience of the house to which they were attached. It 
was sought to have the order quashed on the ground that no 
scheme had been prepared under s. 80 of the Act of 1925, and, 
alternatively, as to the lands attached to the house, that they 
did form part of a garden or pleasure ground vested in the 
trustees, and were required for the amenity of the house. 
By s. 74 of the Housing Act, 1935: “ (1) Notwithstanding 
anything contained in s. 80 of the Act of 1925 the London 
County Council shall be a local authority for the purposes of 
Part III of that Act as respects any part of the administrative 
county of London, other than the City of London, for the 
purpose of providing housing accommodation for persons of 
the working classes, being either—(a) accommodation rendered 
necessary by displacements occasioned by action taken by the 
County Council or by a metropolitan borough council under 
the Act of 1930 for dealing with a clearance area or for the 
demolition of insanitary houses; or (6) accommodation 
required for the purpose of the abatement of overcrowding ; 
or (c) accommodation rendered necessary by displacements 
occasioned by action taken by the County Council or by a 
metropolitan borough council under Part I of this Act. 
(2) Notwithstanding anything contained in s. 80 of the Act 
of 1925 the London County Council shall be a local authority 
as respects any part of the administrative county of London, 
other than the City of London, for the following purposes . . . 
(a) paragraphs (6), (c), and (d) of subsection (1) of section 57 
of the Act of 1925; (6) subsection (2) of section 57 of the Act 
of 1925, so far as that subsection relates to houses converted 
or acquired by a local authority . . .” Cur. adv. vult. 

pu Parce, J., said that as sub-ss. (1) and (2) of s. 74 of the 
Act of 1935 began with the words “‘ notwithstanding anything 
contained in s. 80 of the Act of 1925,” s. 80 must be left out 
of account in construing s. 74 in so far as it contained 
anything which, if effect had to be given to it, would limit 
to any extent the new powers conferred on the London County 
Council by s. 74. Therefore, although no scheme had been 
submitted, the attack on the order failed unless it could be 
shown that it was not within the powers of the Act as limited 
by the terms of paras. (a), (b) and (c) of s. 74 (1). Further, 
the section empowered the county council within the 
prescribed limits to provide accommodation in any part of 
the Administrative County of London (except the City) 
without regard to the question whether the parts of the 
county from which the persons to be accommodated would 
be brought were or were not within the same borough as that 
in which the accommodation was to be provided. While 
s. 74 (1) also gave the council power to make provision of 
accommodation for possible future needs, the references 
under paras. (a) and (b) of the sub-section to accommodation 
‘rendered necessary’ and “‘ required’ did not extend to 
include accommodation which might possibly be rendered 
necessary or required in the future, but only to accommoda- 
tion of which it could be said at the time when the order was 
made, under (a), that action had already been taken which 
made it necessary to provide accommodation in advance of 
displacement which would become necessary as the demolition 
in one or more clearance areas proceeded, and, under (b), that 
accommodation for the purpose of overcrowding was then 
required. He (his lordship) would have had no difficulty in 
arriving at the same result if it had been necessary for the 
purposes of the case to construe the consolidating Housing 
Act of 1936. 

CounseL: Sydney Turner, K.C., A. H. Forbes and W. H. 
Gattie, for the appellants ; The Solicitor-General (Sir Terence 
O’Connor, K.C.) and Valentine Holmes, for the Minister of 
Health. 

SOLICITORS : 


Health. 


S. H. White; The Solicitor, Ministry of 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Appeal of Cousens (Jn re Cousens, deceased). 
10th December, 1937. 


InsurRANCE (NationaL HEALTH)—OFFICER IN TERRITORIAL 
ARMY—WHETHER IN MiuirarRy SERVICE oF CROWwN— 
WHETHER INSURABLE. 


Appeal under s. 161 of the National Health Insurance Act, 
1936. 


The applicant applied to the Minister of Health for deter- 
mination of the question whether her late husband, Albert 
Edward Cousens, when employed as a commissioned officer in 
the Territorial Army from the 10th December, 1931, to the 
14th February, 1935, was employed within the meaning of 
that Act. At a hearing before a person appointed by the 
Minister it was proved that Cousens was in the Regular Army 
for twenty-five years and was discharged in January, 1930. 
He received, on the 10th December, 1931, a commission as 
lieutenant and quartermaster in the Territorial Army, which 
he held at the date of his death on the 14th February, 1935. 
After due selection and recommendation made in accordance 
with para. 101 of the Regulations for the Territorial Army, 
1929, the War Office approved Cousens’ appointment, which 
was approved and signed by His Majesty. His salary and 
allowance were paid him monthly in arrear by cheque, subject 
to a certificate as to satisfactory performance of his duties, 
which were mostly clerical. He only wore uniform on parade. 
Most of his instructions were received from the county 
association, but he also received orders from the commanding 
officer. His hours of duty were fixed by the commanding 
officer, whose permission had to be obtained if he wished to be 
absent. He received one month’s furlough in each year. In 
accordance with the regulations, he attended the annual 
training camp, and, when in camp, received pay in the same 
way as the other officers, except that he was not required to 
perform the prescribed number of drills to qualify for that 
pay. He was entitled to follow any other profession, to 
engage in business or to hold any other appointment con- 
currently with his Territorial’ employment. The Minister 
decided that Cousens’ employment was employment in the 
military service of the Crown, and accordingly, by virtue of 
para. (a) of Pt. II of the First Schedule to the National Health 
Insurance Act, 1924, was excepted from the compulsory 
provisions of the said Act and was not employment within the 
meaning of the said Act.” The applicant appealed. 

Branson, J., said that, dealing with the matter apart from 
authority, it seemed to him that a man who held a commission 
in the Territorial Army was in the military service of the 
Crown, but it was argued that his status differed in many 
ways from that of an officer in the Regular Army, especially 
in that he could not be called out in aid of the civil power, or 
be ordered abroad. In Derbyshire County Council v. Middlesex 
County Council (79 Sou. J. 777 ; [1936] 1 K.B. 533), it was at 
once apparent that the language of proviso (a) to s. 93 (1) 
of the Poor Law Act, 1930, ‘‘ serving in the military service 
of the Crown as a soldier,” with which the court was there 
concerned, was not the language which he had to consider 
in the present case. What he had to decide was whether 
Cousens was employed in the military service of the Crown,” 
not whether he was “serving . . . as a soldier.” The title 
of the Territorial and Reserve Forces Act, 1907, began: “ An 
Act to provide for the reorganisation of His Majesty’s military 
forces,” and s. 1 (1) began with the words: “ For the purposes 
of the reorganisation under this Act of His Majesty’s military 
forces other than the regulars and their reserves.” It seemed 
to him as clear as possible that the Legislature regarded the 
force there being called into being as one of the military 
forces of the Crown other than the regulars and their reserves. 
It was, therefore, to his mind quite plain that the Act treated 
the Territorial Army as part of His Majesty’s military forces. 


Branson, J. 








That being so, service in that army was service in the military _ 


forces of the Crown, and for that reason he thought that the 
Minister had come to the right decision. 
The appeal must be dismissed. 
CounseL: J. M. Marchington, for the appellant ; Valentine 
Holmes, for the respondent. 
Souicirors : Gregory, Roweliffe & Co., agents for J. Arnold 
_ Hancock, Manchester; The Solicitor, Ministry of Health. 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Evans v. Cross. 

Lord Hewart, C.J., Branson and Humphreys, JJ. 

18th January, 1938. 
Roav Trarric—WHiteE LINE PAINTED ON 
Benp—-WHETHER A “ Device ’—-Roap 

1930 (20 & 21 Geo. 5, c. 43), ss. 48, 49. 
Appeal by case stated from a decision of Kirton and 

Skirbeck (Lincolnshire) Justices. | 


RoaD ROUND 
TraFFic Act, 


An information was preferred against the appellant, 
Evans, charging him with the offence of failing to conform 
to an indication given by a traffic sign, contrary to s. 49 
of the Road Traffic Act, 1930. The following facts were 
proved or admitted: At 7.45 p.m. on the 20th June, 1937, a 
police constable was on duty at Burton Corner, Wainfleet 
Road, Fishtoft. There was on the highway a continuous 
white line round that corner, and an arrow indicating the 
route to be taken by traffic. The police constable saw a 
saloon motor-car being driven round the corner towards 
Boston at about 25 miles an hour. When the car was on 
the corner, the officer saw a two-seater car, driven by the 
appellant, Arthur Evans, pull out from behind the saloon 
car and begin to overtake it. The nearside wheel of Evans's 
car ran along the white line continuously round the corner, 
placing the whole of the car on the outside of the line. 

Lorp Hewakrt, C.J., said that, to bring what Evans did 
within the scope of ss. 48 and 49 of the Road Traffic Act, 
1930, it must be made to appear that the white line was a 
‘‘ device ”’ within the meaning of s. 48 (9) of the Act, and was 
also a device indicating the road to be followed by traffic 
within s. 49. In his (his lordship’s) opinion, “ devices ”’ 
in s. 48 (9) referred to things ejusdem generis with the other 
matters mentioned in that subsection—namely, “ signals, 
warning signposts, direction posts, and signs.” No one 
would dream of saying that a white line on a highway was 
a signpost, or a direction post, or a sign of that kind. Reference 
to regs. 2 and 20 of the Schedule to the Traffic Signs (Size, 
Colour and Type) Provisional Regulations, 1933, supported 
that view. White lines on highways were not traffic signs 
within s. 48 of the Act of 1930 so as to expose a person who 
failed to observe them to penalties for an offence under s. 49. 
The lines were merely intended to be, helpful indications of 
the road which might best be followed. A person ignoring 
a white line, however, might well be guilty of careless, or 
even dangerous, driving. 

Branson and Humpureys, JJ., agreed. 

CounseL: N. R. Fozr-Andrews, for the appellant. There 
was no appearance by or on behalf of the respondent, a 
police inspector. 

Souicrtors: C. W. Evans, for Nelson & Jackson, Lincoln, 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 





The Ministry of Health announces the following | staff 
appointments :—The Minister of Health, The Right Hon. 
Sir Kingsley Wood, M.P., has appointed Mr. H. F. Summers 
to be his Assistant Private Secretary. The Parliamentary 
Secretary to the Ministry of Health, Mr. Robert Bernays, 
M.P., has appointed Mr. H. J. Ryan to be his Private Secretary. 
The Secretary to the Ministry of Health, Sir George Chrystal, 
K.C.B., has appointed Mr. A. E. Hickinbotham to be his 
Private Secretary. The Deputy Secretary to the Ministry 


of Health, Sir John Maude, K.B.E., C.B., has appointed 
Mr. M. Reed to be his Private Secretary. 
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Obituary. 
Mr. R. W. J. D. DEACON. 


Mr. Reginald William John Durand Deacon, solicitor, a 
partner in the firm of Messrs. May, May & Deacon, of Lincoln’s 
Inn Fields, W.C., died in London on Tuesday, 25th January. 
He was admitted a solicitor in 1899. Mr. Deacon was 
formerly Brevet Major in the 7th Battalion Gloucestershire 
Reg iment. 


Mr. W. J. DOCK. 


Mr. William John Dock, solicitor, head of the firm of 
Messrs. Crosse & Sons, of Bedford Square, W.C., and of 
Balham, died on Wednesday, 19th January. Mr. Dock was 
admitted a solicitor in 1924. 


Mr. F. RICHARDSON. 

Mr. Frank Richardson, solicitor, senior partner in the firms 
of Messrs. Fussell & Co., and Messrs. Hunt, Castle & Co., 
of Bristol, died at Clifton on Friday, 21st January, at the age 
of seventy-five. Mr. Richardson was educated at Clifton 
College, and was admitted a solicitor in 1886. He was 
Deputy Coroner of Bristol for several years. 


Mr. J. P. SIMPSON. 
Mr. John Percy Simpson, B.A. Oxon, solicitor, of Houghton 
Street, W.C., and Kensington, died at Kensington on Friday, 
21st January. Mr. Simpson was admitted a solicitor in 1888. 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. | 


Drink and the Motorist. 

Sir,—May I congratulate you upon facing up to a phase in 
connection with road accidents which the lay press seems to 
decline to consider. I refer to the question of drink and the 
motorist. 

I should like to refer to the Report of the Special Committee 
of the British Medical Association (July, 1935) on the subject. 
After quoting the statistics of convictions for driving under 
the influence of drink, the Report proceeds :— 

“ Available statistics, therefore, though of a very limited 
nature, show that alcoholic intoxication of a degree that 
renders a person ‘ incapable of proper control of a vehicle ’ 
does play at least a significant part in the causation of 
motor accidents. Where opinions may differ is in regard 
to the effect of amounts of alcohol smaller than those which 
would lead to a person being certified as ‘incapable of 
proper control of the vehicle.’ If the consumption of such 
smaller amounts of alcohol may render a person a less 
careful and skilful driver, then the percentage of fatalities 
attributable to alcohol would be higher (and perhaps much 
higher) than is indicated in these statistics. Public opinion 
and legal enactments agree in recognising and condemning 
intoxication in connection with motor driving, and we do 
not consider it necessary further to emphasise this aspect. 
We wish to submit evidence in regard to the effect of 
sub-intoxicant amounts of alcohol—that is, amounts less 
than that customarily regarded as rendering a person 
‘under the influence of drink’ to such an extent as to be 
incapable of having proper control of the vehicle.” 

I will not burden your readers with further quotations, 
but the Report contains ample evidence that a far less quantity 
of alcohol than is necessary to render a person “ under the 
influence of drink” may put a motorist off his best form and 
make him unable to avoid an accident, for which possibly 
another motorist, a cyclist or a pedestrian may be primarily 
responsible. 





Would it not be abundantly worth while to ask the Minister 
of Transport to distribute this Report, or better still, an 
abridgment of it, broadcast amongst motorists. If the facts 
were but widely known, surely self-preservation alone would 
cause well disposed motorists to put off their moderate 
potations until they have done with motoring for the day. 
My own doctor (a moderate drinker) tells me he would not 
dream of taking even a drop of alcoholic liquor before driving 
his car. ' 

Eastcheap, E.C.3. 

31st December, 1937. 


E. S. WoopRorFe. 


Insurance Loss Settlements. 


Sir,—The writer will be glad to obtain information on the 
matter of fact whether it is, or is not, the general experience 
in England that insurance companies have a practice of 
requiring the claimant to sign a document binding him to 
accept a stated sum in settlement but leaving the company 
free to agree, or to refuse, to pay that sum. 

Edinburgh. 

30th December, 1937. 


J.B. 








Societies. 


The Bar Council. 
ANNUAL GENERAL MEETING. 

The Attorney-General (Sir Donald Somervell, K.C.) presided 
at the Annual Meeting of the Bar, held on the 18th January, 
at Inner Temple Hall. Having expressed the regret of the 
Bar at the loss of Sir William Hansell and Mr. Tyldesley Jones, 
he remarked that there were no motions on the paper and so 
presumably members of the Bar felt that the Council had 
discharged its duties to their satisfaction. The post office 
authorities, in their official Classified Trades Telephone 
Directory, had included a list of names under the heading 
‘* Barrister.’”’ The Council, with the approval of the Attorney- 
General, had published a notice in which, while making clear 
that it did not suggest that any barrister had either 
inserted his name or authorised it to be inserted, it had 
stated that to do so would be a breach of etiquette. Nor did 
they criticise the action of the authorities in printing the list, 
for it had doubtless been considered useful. As soon as the 
Council pointed out that such a list was undesirable, having 
regard to the traditions of the Bar, the Postmaster-General 
had agreed that it should not appear again. 

The Chairman of the Council (Sir Herbert Cunliffe, K.C.), 
in moving the adoption of the annual statement, said that it 
gave little idea of the great amount of work which the Council 
and its committees had done during the year. Most of the 
members were busy practitioners, but they had nevertheless 
found time to attend seven Council meetings and nineteen 
committee meetings, some of these lasting several hours. 

The section on professional etiquette and practice dealt 
with selected cases considered likely to be useful to practising 
members of the Bar. He drew the clear conclusion from his 
experience that the Bar was still doing its utmost to live up 
to its great traditions, and that its members were partici- 
pators in the administration of justice and not hirelings paid 
to pervert it. The Council had occasionally to deal with 
complaints of disappointed litigants who thought that the 
conduct of the barrister to whom they had entrusted their 
work called for criticism. It was easy for a litigant who had 
lost a case which he thought that he should have won, to blame 
his counsel. Complaints were also sometimes, though not 
very often, made by solicitors, and even solicitors sometimes 
made mistakes in their views on what constituted proper 
behaviour. Most of these complaints when investigated 
proved groundless. Members of the Bar would, however, be 
glad to hear that whenever the Council thought that a 
barrister had behaved with neglect or dereliction, it had the 
courage to say so in no uncertain terms. 

Most of the men who made mistakes had not taken advan- 
tage of the opportunity of reading in chambers. Some differ- 
ence of opinion existed on whether reading in chambers 
should be made compulsory. Everyone who had studied the 
question agreed that it was vitally necessary to a newly- 
called barrister that he should have learnt, by observing the 
work of experienced practitioners, the correct practice of 
his profession and the rules governing his relations with his 
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fellow-barristers, his professional and lay clients, and the 
tribunals before which he practised. 

Mr. R. E. L. VAUGHAN WILLIAMS, K.C., in proposing the 
customary vote of thanks to the Attorney-General for pre- 
siding, remarked that the Bar was fortunate that the Attorney- 
General should be able to spare time from his great affairs 
of state to attend the annual meeting. He hoped that 
representatives would always be found to attend meetings 
of foreign Bars, as he and Sir Gerald Hurst, K.C., had done 
during the past year. In these days when a congress of 
comparative law was inclined to resemble one of comparative 
anarchy, it was important that members of the legal profession 
should assist their colleagues in other countries to maintain 
its standing. 





Gray’s Inn. 


GRAND DAY. 


Thursday, 20th January, being the Grand Day of Hilary 
Term, the Treasurer of Gray’s Inn (Mr. R. Storry Deans) 
and the Masters of the Bench entertained at dinner the 
following guests: The Earl of Dudley, General Viscount 
Gort, V.C., Sir John Anderson, Mr. C. R. Attlee, M.P., the 
Treasurer of the Hon. Society of Lincoln’s Inn (Mr. Justice 
Macnaghten), Mr. Justice Farwell, Mr. Justice Bennett, 
Mr. Justice Wrottesley, Sir William Llewellyn (President of 
the Royal Academy), Sir Francis Taylor, K.C., the Warden 
of All Souls, Oxford (Dr. W. G. S. Adams), the Town Clerk 
of Newcastle-upon-Tyne (Mr. John Atkinson). 

The Benchers present in addition to the Treasurer were 
Lord Atkin, Sir Montagu Sharpe, K.C., Viscount Horne of 
Slamannan, Mr. R. E. Dummett, Lord Thankerton, Viscount 
Greenwood, K.C., Mr. Justice Greaves-Lord, Mr. Bernard 
Campion, K.C., Mr. A. Andrewes Uthwatt, Mr. Justice 
Hilbery, Mr. Noel Middleton, K.C., Mr. W. Trevor Watson, 
K.C., Sir Albion Richardson, K.C., Mr. R. Warden Lee, 
Mr. H. J. Wallington, K.C., The Very Rev. W. R. Matthews, 
Mr. D. P. Maxwell Fyfe, K.C., M.P., with the Preacher 
(Canon F. B. Ottley) and the Under-Treasurer (Mr. S. W. 
Bunning). 


Solicitors’ Benevolent Association. 


The monthly meeting of the Directors was held on 5th 
January, at No. 60, Carey Street, W.C.2. Mr. F. L. Steward 
(Wolverhampton) was in the chair, and the following directors 
were present: Mr. H. F. Plant (Vice-Chairman), Sir Norman 
Hill, Bart., Mr. G. L. Addison, Mr. E. E. Bird, Mr. P. D. 
Botterell, C.B.E., Mr. A. J. Cash (Derby), Mr. W. S. Clarke 
(Bristol), Sir E. Cook, C.B.E., Mr. T. S. Curtis, Mr. W. P. 
David (Bridgend), Mr. W. H. Day (Maidstone), Mr. G. Keith, 
Mr. C. G. May, Mr. R. C. Nesbitt, Mr. L. F. Paris (Southamp- 
ton) Mr. R. B. Pemberton, Mr. G. S. Pott, Mr. E. Sant 
(Salisbury), Mr. H. White (Winchester), and the Secretary. 
£1,891 was distributed in grants to necessitous cases and 
£2,054 in annuities ; seventy-six new members were elected, 
and Mr. E. Stanley Jones was elected a Director of the 
Association for York. 


University of London Law Society. 


The University of London Law Society, on Tuesday, 
18th January, had a joint debate with the London School 
of Economics Union Society, on a motion ‘‘ That this house 
favours the return to Germany of hercolonies.’? Proposer: 
Mr. R. Goldwater ; Seconder: Mr. C. H. Q. Wood. Opposer: 
Mr. Shinsfield; Seconder: Mr. Ungerson (School of Economics). 
Other speakers: Messrs. D. Sacker, F. E.C. Wood, Ashbeenazé, 
Frucht, Chandi, Wire and A. Fishman (Hon. Sec.) Motion 
lost by four to twenty-six. 


The University of London Law Society was addressed on 
Tuesday (25th January), by Lord Atkin, on ‘ Negligence 
and other things.’’ Mr. Charles Levy, LL.B., the President 
was in the chair. His lordship, replying to a vote of thanks 
by Dr. Potter, said that if the students wished to carry 
on the good work, they could not do better than impart the 
simple principles of law to those of their friends who were 
not lawyers, but laymen. Heassured them that was one of the 
most valuable works a lawyer could do; to make them under- 
stand that the principles of law were the practical outcome 
of reasonably sensible people, and not the result of a black 
art or magic carried on by its votaries in secret, but the law 
was, speaking generally in relation to the ordinary affairs 
of life, based on decided principles which had been arrived at, 
after they had been found to work. 





United Law Society. 


A meeting of the United Law Society was held in the Middle 
Temple Common Room, on Monday, the 24th January, at 
8 p.m., Mr. R. E. Ball in the chair. Mr. O. T. Hill proposed: 
‘* That science is a@ menace to civilisation.”’ Mr. F. R. 
McQuown opposed, and there also spoke Messrs. A. N. 
Stainton, C. H. Pritchard, S. K. Shastri (Visitor), S. A. Gibbons, 

-L. Blake (Visitor), T. R. Owens and H. S. Wood Smith. 
The motion was lost by four votes. 





Incorporated Law Society for Cardiff and 
District. 


The Annual Dinner of the Cardiff Law Society was held 
at the Angel Hotel, Cardiff, on Friday, the 21st January. 
Mr. J. T. Phoenix, President, was in the chair, and the guests 
included The Hon. Mr. Justice Langton, His Hon. Judge 
L. C. Thomas, Sir Robert Webber, Mr. O. Temple Morris, 
K.C., M.P., Recorder of Merthyr, Mr. Hugh Jones, K.C., 
Stipendiary Magistrate, Mr. A. T. James, K.C., Traffic Com- 
missioner, Presidents of other Welsh Law Societies and 
professional bodies, and Mr. A. M. Ingledew, Vice-President 
of The Law Society. The toast of the Society was proposed 
by The Hon. Mr. Justice Langton, who emphasised the value 
of tradition to a law society, and was responded to by 
Mr. L. H. Allen Pratt, LL.B., Vice-President of the Cardiff 
Law Society. The toast of the guests was proposed by 
Mr. J. T. Phoenix and responded to by Sir Robert Webber. 
Over 130 members and guests were in attendance, and the 
singing of a Welsh Male Voice Choir (the Garth Glee Singers) 
assisted in making the dinner most enjoyable and successful. 





Gray’s Inn Debating Society. 


There will be a meeting of the Society in the South Common 
Room at 8.30 p.m.on Monday, the 7th February, 
when Master Sir Malcolm Hilbery has kindly consented to 
read a paper on ‘‘ Advocacy.’ All members of hall will 
be welcome. 





Law Students’ Debating Society. 


At a meeting of the Society, held at The Law Society’s 
Court Room, on Tuesday, 25th January (Chairman, Mr. 
E. V. E. White), the subject for debate was: ‘* That this 
House observes and welcomes the release of modern literature 
from the bondage of romanticism.’’ Mr. M. Foulis opened 
in the affirmative ; Mr. J. F. Ginnett opened in the negative. 
The following members also spoke: Messrs. C. A. G. Simkins, 
P. W. Iliff, D. J. Smalley, A. D. Scholes, K. Elphinstone, 
J. R. Campbell Carter, A. T. W. Crow, P. G. Roberts, J. E. 
Terry, T. Willis, F. D. Kennedy. The opener having replied, 








the motion was lost by ten votes. There were nineteen 
members and five visitors present. 
Rules and Orders. 
THE County Court (No. 1) RutEs, 1938. Dated 


January 11, 1938. 


[S.R. & O. 1938, No. 18/L.1. Price 3d. 
net. ] ~ 








Legal Notes and News. 


Honours and Appointments. 


Mr. Justice LANGTON has been elected Vice-Chairman of 
the Council of Legal Education and Chairman of the Board 
of Studies in place of the Master of the Rolls, who has 
resigned the offices owing to pressure of other work. 

Mr. GrorGE A. UrquHart, K.C., and Mr. JoHN M. 
GODFREY, K.C., have been appointed Judges of the High 
Court of Ontario. 

Mr. ALBERT Louis Bussav, Attorney-General and Minister 
of Transport in the Victorian Government, has been appointed 
Agent-General for Victoria in London for five years. 

The appointment of Mr. W. H. BENTLEY, Town Clerk of 
Swindon, as Town Clerk of Paddington is recommended to 
the borough council. Mr. Bentley was admitted a solicitor 
in 1922. 

Mr. LESLIE W. JACKSON, solicitor, of Sunderland, has been 
appointed Assistant Solicitor to the Blackpool Corporation. 
Mr. Jackson was admitted a solicitor in 1936. 
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Professional Announcements. 

(2s. per line.) 

Mr. A. G. COLVILE, solicitor, of 4. 

Inn, W.C.2, has taken into partnership Mr. C. 

as from the Ist January, 1938, and the firm will 
be known as Messrs. COLVILE & WALKER. 


New Square, Lincoln’s 
F. WALKER 
in future 


Notes. 


Mr. F. J. K. Hull. a partner in Messrs. Thicknesse & Hull. 
solicitors. has joined the board of the Butterley Company. 


The 
Alliance 
1937 was approximately £3.835.000. the 
history of the Company. 


A notice of the death on 23rd January. at the 
fifty-four, of Mr. Allan Kaye Sterne, of Highgate. for thirty- 
four years with Messrs. Slaughter & May, solicitors, of Austin 
Friars, London, the last nineteen years as cashier. appeared 
in The Times last Wednesday. 


The Incorporated Society of 
Property Agents announces that Mr. B. S. Townroe, M.A.. 
A.R.I.B.A., will give an address on * The re-planning of 
Britain,” at 7.30 p.m., on Ist February, at the Society’s 
Headquarters, 34, Queen’s Gate. S.W.7. Refreshments will be 
served from 6.30 p.m. 


net amount of new life business completed by the 
Assurance Company Limited in respect of the year 
largest sum in the 


Auctioneers and Landed 


A sessional evening meeting of the members of the 
Auctioneers’ and Estate Agents’ Institute will be held at 
29, Lincoln’s Inn Fields, W.C.2, on Thursday, 3rd February, 
at 7 p.m., when Captain Montagu Evans, M.C. (Member 
of Council), will deliver a paper entitled ‘“‘ A Commentary 
on the Reports of the Rent Acts Committee.’ 


The Civil Service Arbitration Tribunal. after sitting for 
three days in Edinburgh in January, has issued an award in 
London granting increased pay and holidays to twenty-three 
procurators-fiscal in Scotland. These officers are the local 
public prosecutors of the Sheriff Court, and their claim was 
submitted by the Procurators-Fiscal Society. 


The Sylvan Debating Club, which meets each 
evening from October to March at 8 p.m., was founded 
in the year 1868 by the late Alfred Harmsworth. Many 
well-known public men have spent part of their speaking 
careers in this Society, among them the late Lord Northcliffe, 
the late Mr. Augustine Birrell, Lord Rothermere and the 
present Minister of War, Mr. Hore Belisha. Any reader 
who would care to attend one evening as a visitor, or would 
desire to have his name put forward for membership. is 
requested to write to the Secretary, Mr. EK. P. Meredith. 
26. Queen’s Gardens, Hyde Park, W.2. 


Monday 








Court Papers. 


Supreme Court of Judicature. 


Rota oF REGISTRARS IN ATTENDANCE ON 
Group II. 
Emercency AppgaL Court Mr. Justice Mnr. Justice 
Rota. No. 1. CLaUsoN. LuxMoore. 
Witness. Witness. 
Part II. Part I. 
Mr. Mr. Mr. Mr. 


age of 


Blaker 

More 

Hicks Beach 

Andrews 

Jones 

Ritchie 
Grovr II. 

Mr. JusTIcE 
FARWELL. 


Non- Witness. 


Mr. 

More 

Hicks Beach 
Andrews 
Jones 
Ritchie 
Blaker 


Andrews 
Jones 
Ritchie 
Blaker 

More 

Hicks Beach 


Mr. JustTIcE 
BENNETT. 
Witness. 
Part I. 
Mr. 
*Hicks Beach 
* Andrews 
* Jones 
*Ritchie 
*Blaker 
More 


*Blaker 
*More 
*Hicks Beach 
* Andrews 
* Jones 
Ritchie 
Grovr I. 
Mr. JUSTICE 
CROSSMAN. 
Witness. 
Part IT. 
Mr. 
Andrews 
Jones 
Ritchie 
Blaker 
More 
Hicks Beach 


*Ritchie 
*Blaker 
*More 
Hicks Beach 
Andrews 
Jones 


Mr. JusTICcE 
Smmonpbs. 
Non- Witness. 


Mr. 

Jones 
Ritchie 
Blaker 

More 

Hicks Beach 
Andrews 





*The Registrar will be in Chambers on these days, and also on the 
days when the Court is not sitting. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 10th February 1938. 

| Middle, t Approxi- 

Div. Price mate Yield 


Monthe. 26 Jan. with 
1938. redemprien 


ENGLISH GOVERNMENT wpeenion 
Consols 4% 1957 or after... A 1104 
Consols 249, sae ee * JAJ0 763 
War Loan 34%, 1952 or after .. JD 103 
Funding 4% Loan 1960-90 ... MN 
Funding 30, Loan 1959-69 ... AO} 
Funding 23% Loan 1952-57 ... . wa 
Funding 24% Loan 1956-61 ... ine 
Victory 4% Loan Av. life 22 years .. MS 
Conversion 5% Loan 1944-64 MN 
Conversion 44% Loan 1940-44 pee JJ 
Conversion 34% Loan 1961 or after AO 
Conversion 3% Loan 1948-53 .. MS 
Conversion 249%, Loan 1944-49 ; 
Local Loans 3% Stock 1912 or after. 
Bank Stock ... 
Guaranteed 22% Stock (Irish Land 

Act) 1933 or after ... JJ 
Gnaranteed 3% Stock «(Irish Land 

Acts) 1939 or afer .. se sh JJ 
India 44% 1950-55 . MN 
India 34% 1931 or after .. JAJO 
India 3%, 1948 or after =e ... JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 
Australia (Commonw *th) 3% 1955-58 
*Canada 4% 1953-58 ; 
*Natal 39%, 1929. 49 .. 
New South Wales 34% 
New Zealand 3% 1945 
Nigeria 4% 1963 eg 
Queensland 34% 1950-70 
*South Africa 34% 1953-73 ... 
Victoria 34% 1929-49 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940- 60 ; 
*Essex County 3% 1952- 72 
Leeds 3% 1927 or after ’ 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase.. 
London County 23% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at “option of C get MJSD 
Manchester 3% 1941 or after e FA 
Metropolitan Consd. 24% 1920-49 . 
Metropolitan Water Board 3% “‘ A ” 
1963-2003... 2 ae 
Do. do. 3% “B” 1934-2003 . MS 
Do. do. 3% “E ” 1953-73 mas JJ 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70... MN 
Nottingham 3% Irredeemable . MN 
Sheffield Corp. 33% 1968... ee JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture ... JJ 

Gt. Western Rly. 44% Debenture ... JJ 1174 
Gt. Western Rly. 5% Debenture ... JJ) 1293 
Gt. Western Rly. 5% Rent Charge... FA 126} 
Gt. Western Rly. 5% Cons. Guaranteed 127 
Gt. Western Rly. 5% Preference 1174 
Southern Rly. 4% Debenture ; 108 
Southern Rly. 4% Red. Deb. 1962- 67 1064 
Southern Rly. 5% Guaranteed 127 
Southern Rly. 5% Preference 1144 
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* Not available to Trustees over par. 
¢ In the case of Stucks at a premium, the yield with redemption has been calculated 
st the earliest date ; in the ease of other Stocks, as at the latest date. 














